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APFIOAVIT

OF

nince Assurance Plan

Wiy business address is 1600 7™ Avenue, Room

71, 1am Sanior Director - Financial Advocacy for

¢ Dirpotar ~ Financial Advocacy for Qwest. | am

& Assurance Plan. | am also responsible for a

hefore the state commissions that regulate Qwest.

s and Professional Experience

s o @ Bachelor of Arts from Oregon State University

)

.

Sl ministeation (1979) from the University of Montana.

iy the telecommunications industry spans 20 years

g, LB WEST Communications (U 8 WEST) and

hald warious director positions in costs, econormic

sterconnection for U 8§ WEST in the marketing and

ibie for ensuring economic pricing relationships

«1 tines, including telephone exchange service,

255 services, | represented U S WEST, both as

. angd as the lead company representative, in a

Fedysiry pricing and service unbundling workshops.
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- and (2] whather

i rernaine apen after the

s demonstration o the

it The second question

o that Qwest will be

st andd enforcerment

PARY and that the QPAR

tas Extibit K of the

“BGAT) for the

BCO that Cwest will bave

irerments of section 271,

saction 271

he plan, based

was further refined

representatives,  including

nmigsion, and the CLECs.

sures and an asspciated

s payments to either a state




g assaciated with the

to offer &

ki structural aspects of the

EALEN

?)E*!’T‘Df‘ﬂ”lélﬂti“ﬁ dasurans

& of workshop sessions with

af the Regional Ovarsight

mwammxém o

ideration reasond

Antidl consensus with rrany

asn of the QPAFP: the

e statistical methodology

e

d, and the basis for the

; ‘f_xi,fe ffar "’«’mvswm uf m Rer icm
Memarandur n Opinion and Order,

4 BEAT {ral, Jara 22, 2001), pst,
51 {D.C. Cir. filed Feb, 18,

s of the 14 state public
rojon operating territory.
v of various aspects of
of Qwesl's operational
prosnt and auditing, and
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performance results,  With its

ared the revisions resulting from

wnee agsurance plan that satisfies

5]

srrek thart Qwest's section 271 filing

et parformance backsliding after

rvs (iwest fo provide CLECs with

sifimed in the 14 point chaeklist,

I connection with the FCC

sistent with the public interest, it

wrstrate that the losal exchange market

ik has been granted,

ity the B8GAT, the QPAP represents an

11, 282 or 271 of the

wuired Bell Operating Company

aject to performance monitoring and

271 approval. However, where a

ance assurance plan, the FCC has stated that

ence” hat the BOC will continue to
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555 ity sy

i and provide a recommendation that Qwest's application

w ostate regulatory commissions from 11 of Qwest's 14 in-

wterasted parties to paricipate with them and Qwest in

-

o develop 8 post271 entry performance assurance plan.®

S
i

a series of conference calls and five multi-day workshops

nid May 2001, Staff members from the 11 states as well as

16, Z-Tal, Covad, Mol.eod, Eschelon, XO, Southwestern Bell

tewd In the workshop process,

e collaborative reviewed Qwest's proposed performance

1y 1o a4 nu nber of CLEC propesed plans that had vastly

fures, paym ant structures, and administrative provisions. With

oo provide by the project manager, Maxim Telecom Group:

wrative engaged in exhaustive presentations and debate of the

{ the proposed plans. In the end, the CLECs agreed to set their

and focus on the Qwest proposed Performance Assurance Plan.

imcluded Idaho, lowa, Nebraska, New Mexico, North Dakota,
South Dakota, Utah, Washington, and Wyoming. Arizona and
d the invitation to participate. Colorado opened Docket 011-
4, 2001 1o separately consider a Performance Assurance
parallel process, Arizona has been reviewing a Performance
ce Juns 30, 2000,
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e on many essential parameters of a plan.  Exhibit
s final repont, which lists the agreements reached
¢ wirg ynable to reach agreement.’

* collaborative, Qwest engaged in a nine-state review of

v e John Anlonuk, as Facilitator. Qwest has incorporated the

rseass into the QPAP provided as Exhibit MSR-QPAP-1,

siips raigad in the ROC PEPP collaborative are either

i
R

uf the QPFAF or addressed in a way that is consistent with the

sedingly, this Commission should accept Qwest's proposed

el that the QPAR is in the public interest.

ey, the QPAP satisfies the five key characteristics the FCC
: parfarmance assurance plan: (1) potential liability that
and significant incentive to comply with the designated
21 clearly articulated, pre-determined measures and
25 4 comprehensive range of carrier-to-carrier performance;

it is designed to detect and sanction poor performance

cuting machanism that does not leave the door open

G oreport, which contained an earlier version of the Qwest
st has provided its plan in the form of SGAT language
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ation and appeal; and (D) reasonable assurances that the reported

o

&, Dwast's potential liability under the QPAP provides a meaningful and
gritficant incerntive to comply with the designated performance
standards,

AP sxposes Qwest to substantial financial liability. The FCC approved

pheation for New York and Southwestern Bell Telephone Company's

v Teans, Oklahoma, and Kansas with those companies placing at risk

win 58 calculated from ARMIS data.'” ARMIS data “represents total

i leas oparating expenses and operating taxes” and is provided to the

snable approxins stion of total profits derived from local exchange

: RO considered 36% of net return sufficient incentive for the BOC to

t& changes made to disputed sections made after the PEPP

Attantic New York Order, §] 433.

Hantic New York Order, § 435 n.1332; SBC Texas Order, § 424
Kansas Oklahoma Order, § 274 n.837. In New York, this amount
uently increased due to concerns arising after section 271 approval.
iopting the Amended Performance Assurance Plan and Amended
A Plan, Case Nos. 87-C-0271, 99-C-0949 NY PSC (Nov. 3, 1999)
it evwew dps . state.ny us/fileroom/doc6721.pdf ("NY PSC Order”).

L]

o Mew York Order, §] 436, 3BC Texas Order, 1 424.
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sf patformance.” Qwest's PAP places $15 million annually at
rants 36% of Qwest's 1999 South Dakota net return.

5 the caloulation of the $15 million.

sy proposed that the cap on payments in the QPAP be raised
1 that any “cap” be merely a "trigger” for investigation by the

s proposals are contrary to the FCC's acceptance of a 36% cap

s nn basis for asking Qwest to offer more. The purpose of the

st Hinancial incentive to Gwest to ensure against backsliding

gnge section 271 approval is given to enter long distance

%

sk does not have 1o be unlimited in order to be significant. The

artd has already been determined by the FCC to meet the

ive lest,

# showing of eco omic harm. The absence of such a requirement

{10 CLECS thet would not otherwise exist. There is no economic

ke be o'sen unlimited self-executing payments without the

& aconamic harm,

fards that encompass a range of carrier-to-carrier

i Cirder, 4 435; 8BC Texas Order, ] 424,
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The performance measurements defined

s

BDg™ form the foundstion of the QPAP,

5 were developed through months of collaboration

5 iy the ROC Operational Support System ("OSS™)

wholgsale performance from preorder through

y i the ROC PEPP collaborative process, the parties

ROC developed PIDs, rather than attempt to develop

: s memsurements. RO is appropriate to use these

e significart participation, effort and consensus

piaborativa. Furthermore, the PIDs represent the very

twill be judged in determining whether it should receive

seurgor oany "backsliding” plan,

o
bt

Wher ; there i a retail analog to a wholesale product or

the uality of iis retail service to the service it provides

 refarred 1o as “parity” of service, Where comparable retail

ons do not exist, the wholesale measures are based on
in, to which the service provided to CLECs is compared.

af the ROC PEPP collaborative there was substantial

s of the PiDs should be included in the QPAP. While the

Ay maasurgrnent be included, Qwest objected because
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i nave result in duplicative payments. In the end,

s of 3 "family-ofperformance-measures” approach, the

of performance measurements. Some performance

1 npporiunity, the so-called family approach, such that

* ihat generates the highest payment is paid.  Under this

ok

aing conforming performance for all family members

ming Qwast from paying multiple times for the same
The ROC performance measurements will be finalized
F the gerdormance measurement audit in the ROC 08S Test

giil B provided as Altachment B to the SGAT.

i,

ttaing a bullldn review mechanism to ensure that the
sordirue 1o be effective measurements of Qwest's
g+ months, the QPAP requires a review of the

gt which time the Commission and Qwest and
oonsider changes, additions and deletions to the

-

il rgview provision is described in section 16 of the

were left out by agreement. Those measurements are
ty-by-design, are diagnostic, or which overlap other
the QPAP.
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gment 10 work from the already developed ROC

wegt  subsequently agreed to include additional

fur shange management and local number portability.

cois and functions relied upon for different market entry

1 by tha performidnce measurements included in the QPAP.

by ragasured in many of the pre-order/order, provisioning

rerments and compared to the services Qwest provides to

larg may also use pre-assembled combinations of

ety (the LIME-Platform or U‘NE«P);, which are also separately

se, provisioning, and repair measurements.

iy predominantly on their own loop and switching facilities, but

with Chwest,  nlerconnection services include LIS trunks and

x saparately moasured in the pre-order/order, provisioning, and

Othar i groonnection-refated  functional areas, including

ngy, loc J number portability, and NXX code activation, are

i perliarmance measurements,

ihat rely upon unbundled network elements, various performance

g on the functional areas of service provisioning.  For

yribundied loops (analog, 2-wire non-lpaded, 4-wire non-loaded,

ble, D81 and DS3 and higher bit rates) are separately

sioning and repair performance measurements.  Unbundled

ang 083 levels also carry separate measurements.
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addressad  above, functional

trunic gateway access, access to

o Qwest's repair centers, and for

senty included in the QPAP are categorized in

y Awaitebility

d Provigioning

cand Repair

fnrmance

i gach of the above functional areas may include

ing different sub-processes, different wholesale

sl gengraphic disaggragations (i.e., dispatches

an MEA; urban zone "1 vs, rural zone '2).

wements are CLEC and state specific and would be

and jugt for the CLEC's South Dakota operations.

yramenis are on a region-wide basis because

I i nature and state results cannot be separately
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t5 that are included in the QPAP are listed on

AP Mike Willlams describes each of the

e
S

abie structure that is designed to detect

o prformaves when and if it oscurs.

srie anel structure

sffactive In sanclicning poor performance.

s gubstantial improvements to the SBC-Texas

meovee il doubt that the QPAP is an acceptable

sigr e GFAP operates at two levels: Tier 1 operates at

gy for self-executing compensatory payments to

wigregate CLEC level and provides additional

te. Both Tier 1 and Tier 2 payments are based on

sraanis, with defined rules for determining whether

standards, and with clearly delineated steps for

nis o CLECs when Qwest fails to meet

uremerts and payments in which an



Diockat No, TG 01-____
Jwest Corporation
Afifavit ot Mark 8, Reynoids
Parformance Assurance Plan

Fage 18, Qttober 24, 2001

sty o CLECs is justified enly when

r GHRE i such a fegime with an

i which payment levels escalate

s performance standards and the

Fowill e measured and reported

n the performance medsurements

1% The psrformance measurements

ar 1, Tiar 2, or both, and carry ong of three

A% discussed above, the performance

‘enchmark”  standards.  For  parity

Jwest mets the parity standard is made

wer the performance results for the

erformance resulls for Qwest's retail operations.

S accoardance with the methods described

-

yasead further in the next section of this

sd b by most CLECs who participated in

o Table 2 of the QPAP.

af disagyregation when the performance

vige type and gengraphic region.

wasurements which do not canry
ich reporting of specific CLEC



lerence

that

. The rasulting

ad in Table 2

it performance

GLEGS semvice

fthe QPAP vary

ol parformance

aled 16 meet

unts increa

ayoneorporate the

i o CLECS than

s paymant amounts

than to retum

on of payments for






eation johs in which

seneduled date, The

ang the per day payment

180 par day. For

21 through 30, the payment

00, For days beyond 40,

saymernt to CLECs would

1jobs,. Thus, the CLEC

es vary well with the

1, byt sarves a different purpose
strictly incentive in nature.”® As
ministered by the Commission

The Tier 2 payment structure is

¢t paymenis than Tier 1 and is based

nrmanee rasulls,

iy

>z, also act gas an incentive for

e GLE
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P nee Asauranw Wmn

. Bacausa Tier 2 payments

)ﬂw

g owithy CLED rosults that dre

vl rdpair measurements, and

&u the gutaway measurements.

S O & per measurament basis

ity e lsted on Attachment 1 of the

ewy. Tier 2 region-wide

descrbed In seclion 7.4 of the

t several aspects of

tlavels are pre-specified and

natformance  standards.  Also, in

it to eliminate the three

newide measurements, Table 4 in *rhea

vy and benchmark standards

arity standards, the QPAP uses

Jne levels Qwest provides to CLECs is

it provides to its retall operations. The

Powhioh s the standard statistical test for

z-test s used when the
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5 a permutation

o 4.0 of the QPAP.

nee standard when the monthly

imting are less than the critical

park standards, Qwest will be

frmance results squal or exceed

m

ter, Ciwast performance results must be

sesn whether statistics should be used to

serformance  standards, was vigorously

mist of the parties™ were ultimately able to

noerned with whether the methodology could

ce when CLEC business volumes were

arentiate between false failures (Type |

The participants agreed to a statistical

e sizes, Type | and Type Il errors, and

o IE

ampioyed in the SBC-Texas PAP

€ mble

4w opaticipate in the ROC PEPP statistical
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raad o use the critical values specified in Table 1

thodelogy s straighiforward. It uses a standard z-

% I walue for certain services. For certain services, the
v making the test most stringent when CLEC volumes are

A
nether Qwest meets the parity standard for Tier 2
it the aid of statistical tools similar to those used for Ti;ér 1

v a 1,045 critical value i3 used rather than the critical values

The determination of whether Qwest meets a

as g for Tier 1 measurements. The calculation of Tier 2

& sar ¢ manner as for Tier 1 measurements except that Tier
sea s arately specified in Table 3 of the QPAP and Tier 2
after missing performance standards three consecutive

i desonption of calculating Tier 2 per occurrence payments is

s CIPAP.

suramants ligted in section 7.4 of the QPAP are subject to
ad i section 7.4 of the QPAP.
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Lwantification of the CPAP

the OFAP payment structure, once operational, will produce

¢ sanctions for nonconforming performance.  The QPAP

unts are directly from the SBC-Texas PAP. The Tier 1 payment

2,

ot 5800, 8600, and $400 (for high, medium, and low

i fmenl, respectively) applied to each CLEC service unit that

dards should be more than fully compensatory to CLECs

inrmance medsurement standards. Furthermore, the additional

o

C Tiee 2 payments, in combination with Tier 1 payments, should

sab meentive 10 Qwest to meet performance standards both at

wi 4t the overall CLEC aggregate level.

n of actual ( LEC performance results to the QPAP payment

: that the 1IPAP, once operational, will sufficiently sanction

vanea, T us, the Table in MSR-QPAP-3C shows the estimated

t and Tier 2 payments Qwest would have paid for the three month

2007, assuming 271 relief had been previously granted.

:t pe noled that Qwest met 93% of all performance measurement

kata during May, June, and July 2001. That level of performance

% af the QRPAP.




Dackat No. TC 01-____
Qwest Corporation

Affidavit of Mark 3. Reynolds
Perfarmance Assurance Pian
Page 24, October 24, 2001

sursnents” for each month represents the number of times
mance i measured against a performance standard

¢ W make a Tier 1 payment to a CLEC or a Tier 2 payment to
@ y e Commission or the South Dakota Treasury.

4 maasurements” is the number of times Qwest missed the

i T the applicable performance measurement, In other words,

suraments is the number of fimes Qwest provided non-

g and would make a Tier 1 or Tier 2 payment.

calculated from the total number of measurements and

T‘ 1!@@

r 2 payment” is the estimated payment that Qwest would have

* nvadd bean in effect. For the three-month period, the amount identified

woidd have bee n the approximate Tier 1 payments to individual

ramsed meas rements” is the average Tier 1 and Tier 2 payment

of missed r ieasurements,

paymant shown on MSR-QPAP-3C-B for every time a

s missed, it is clear that the QPAP payment structure will be

mcentive for Qwest to maet performance standards, even when

nance s already high, as evidenced by the overall percent meets

on is because the underlying wholesale services to which the

> standurds relate generate far less revenues for Qwest than the

b making, A simple comparison of QPAP payments with the
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e revanues will signal to Qwest management that it stands

g it falls o mest performance standards in processing CLEC

Eas

4 3,107 completed South Dakota orders in May, June, and

scnrmtmaent due date 97.3% of the time. Only 5 of the missed
+ st i conformance with the appropriate parity or benchmark

far the ralevant OP-3 measurement.” Nevertheless, the QPAP

wr i three provisioning performance measurements (OP-3,

wits Mel OP-4, Installation interval, and OP-6, Delayed Days)

fled in MBR-QPAP-3C-C. Such a significant payment in

o Tedgr Confirm: tion (FOC) notices sent to CLECs, only 76 were
The Tier 1 payments to CLECs would have been the amount

SEAP-AC-D 0 or approximately the amount reflected on MSR-QPAP-

Many times the FOC relates to a service for which the CLEC pays

of wholesale services covered purchased by CLECs in South
le sarvices and unbundled loops that generally generate
o less per month of local revenues.

: ol the high percentage of time Qwest meets commitment due
s canngt logicaliy claim economic harm since their retail
& for timely service were met.
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g mechanism that does not leave
o litlgation and appeal,

b
&
R
=

| Tier 2 payments that are se!fsexemitiag

tandards.® CLECs will receive bill credits

4 G o provide a quantification of such harm.

iy to either a state fund administered by the

sury vig chick or wire transfer.  Step-by-step

ity are contained sections 8.0 and 9.0 of the

tipaling by which Qwest will produce and- report

fies the monthly due date for payment to the

rticrs i which Qwest is excused from making

s

thoag e burden of demonstrating its right to those

are provided in sections 13 and 14 of ﬂthe:QPAP

e astons of the SBC-Texas plan,*
e (hwest be requirad to make cash payments to CLECs

ent with the plans thal were adopted as part of

vees i Kansas, Massachusetts, New York, Oklahoma,

mange plang in those states requires cash payments

At §BC Texas Qrder, 1427,

Ve, Mew England inc., Bell Atlantic

ol
on Long Distance), NYMEX Long Distance
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iy that cosh is eagier to administer than bill

nonsirated why that is allegedly the case.
sration s performed through its accounting
it paid in cash or by bill credit, CLECs must

s, Such systams disregard whether the

CLECs claim that cash would have a

Thig assertion is simply wrong and ‘i‘s.;'-ba“sgd;
modern corporation still relies upon aemor
Whether by bill credits or cash, the visibint:‘y’f to
sita 1o GLECs under this PAP will be through the

sl rnimarizes Qwest results.

ore dits are necessary as a matter of equity between

wse CLECs are routingly delinguent in paying their bills

! red by Qwest. 1t would be inequitable and unfair that

for the installation of services for which Qwest is not

: Solutions), and Verizon Global Networks
ide  In-Region, InterlATA  Services m
nion and Order, CC Docket Na. 01-9, FCC 01-
g fral. April 16, 2001) ("Verizon Massachusetts
ok Qrder, 1 432.
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srently pursuing payment from two CLECs for completed

5 have declined to pay the final 50% of charges™

s} thelr business plans and no longer desire the
& e ¢ y requirements of the QPAP, Qwest would be required to

sliguent CLECs, had the collocation installation been

1 baen raguired to make cash payments rather than bill

1 ave pocketed the cash, creating the highly inequitable

g cash from Qwest while refusing to pay Qwest for the

Payrmant by bill credit would avoid this type of inequity.

; position on the use of bill credits, Qwest would note that, on
are more than 30 days past due are 96% of current month

lpng distance carrier charges that are more than 30 days past

t month billings. Qwest should not be required to fund CLECs’

a8

Rerwr.

e

avaig ine quity and pravide incentive to CLECs to pay their

3 e armnount ¢ the bill

- grpresser. concern about their ability to account for and track

g to thom in the form of bill credits. At least a portion of the

iz as the vehicle for QPAP payment stems from the CLECS'

nents will simply be lurnped. in with operational bili credits. In

ons require CLECS to pay a 50% down payment at the time

ivird of CLEC charges more than 30 days past due are being
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aat in the ROC workshop to supply detailed

e

st caloufations. Qwest agreed to provide the

1 e level of detall for penalty calculations that

t iy fhe CLECs and to accept input from the CLECs
@ staternants. At the last ROC workshop,
v might eliminate their opposition to bill c‘reéi-iﬁts.

sraddit through an emall sent to CLECs participating in

. no CLEC has since provided comment to Qwest

wive data validation and auditing.”  Qwest has

s par 7 1o perform a risk based audit of the performance

dit v culd focus on performance measurements that are at

4 which result in material payments, The audit would also

substantially change from manual to me.chtan.iied

i the risk based audit provisions to section 15.1 of the

iat the QPAP becomes effective in South Dakota; the

mat form the basis of the QPAP will have undergone not

dits of its data collection, calculation, and reporting

Drder, § 442; SBC Texas Order, § 428; see also
ar, 4 27 zon Massachusetts Order, § 247,
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11
12
13
14
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functions by two different independent auditoss. ™ The CLED audi pr

patterned after the SBC-Texas plan and are provided in seclion 15 ot ¢

Texas agreed to incorporate after FCC approval.

has agreed to investigate any second consecufive Tier 2 muss o
aggregate Tier 1 misses to determine the cause of the miss 4n
needed to meet the standard. The Qwest pravision comtemnlate:
upon aggregate, rather than individual, CLEC misses. ag i the

In Qwest's region, CLEC velumes are small and subise! it

volumes of orders are that low, a small number of misgsd

the performance measurement. Requiring root cause ang

of small volume misses would be wasteful. To conect:
root cause analysis provision relies on aggregste dats.

The QPAP also provides for sudits of the §

payments, to be paid for by Qwest. {he first aud
date of the QPAP and a second audit 18 months sflar the

necessity of any further audits may be considersd

Furthermore, the Commission has the option of oo
Given these rigorous audit and root cauge at

demanding that CQwest conducl comprebonsive

32 The performance measures includsd in thy

Consulting Group in the ROC OS8 collaby
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13

14
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the State for each business day Qwest misses {

additional audit process. On a related point, while (

reporting causes harm to CLECs, it has neverihelsss

sufficient in light of the fact that Qwest progduces

CLECs and aggregate reports for sach State

the data or a computer glitch causes late &

will be late. Accordingly, Qwest would be sut

states.

V. SUMMARY AND CONCLUSBION

For purposes of considering (v

evidence from which the Commi

sufficient performance assurancs o

statistical methodologies, payment

approved SBC-Texas PAP. The TPA;

process with the ROC, and LLES

Dakota). Quantification based

33

The 5500 represents the o
payment per report.



1 demonstrate that the QPAP will provide substantial:

2 FCC's expectations for a post 271 performancs assuss



Being first duly sworn upon oath, | declste under 5tk

laws of the United States of America that the foregoing is &

{‘1..;\-‘ E

my knowledge, information, and belief.

Executed on this 19th day of October, 2001,

Mark S. Rayno!ds Zf T

STATE OF WASHINGTON

KING COUNTY

Subscribed and sworn to before me th: - Tk, ¢

®70 ot s

Notary F’ubl

MA@J e g”ﬁ“’ o Hholes
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1.0 Introduction

1.1 Asset forth in this Agreem
following Performance Assuran
application for appra:m? un
“Act”) to offer in-region long d

2.0 Plan Structure

2. The PAP s a two-iigs &
Tier 1 payments if, as agph
provides to CLEC and that

5 ¥
meet applicable benchumarks.

2.1.1  As specified in section
an aggregate CLEC ba
state regulatory cor

2.2 Asspecified i s¢
a per occurrence Hasis, |
events). For the performa
payment, payment is on
payment also depends
performance, {(i.¢.. an £3¢
performance).

23 Qwestshall be
to CLEC is equiv :ﬁuz
statistical scoring

performance rwss%
Statistical parity shall
result in a z-value
Table in section

2.4 For;
benchmarks 5
ethow ?ﬁ}r SXHE

or better, O
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5.1 The following table shall be used to determine the critical
section 6.0. It is based on the monthly busme:;s oimr af the CLEC
performance measuremnents for which statistic

TABLE 1: CRITICAL Z-VALUE

CLEC volume LIS Trunks, UDITs, Re
(Sample size) UBL-DS1 and DS-

"
3

AT 2

1-10

11-150

e
.y d 0
ak §

151-300

301-600
601-3000 3
3001 and above ! , 4,

T VS

* The 1.04 applies for individual month testing for
trunks and DS-1 and DS-3 that are UDITs, rir::sm
measurements are QP-3d/e, OP-ddée, OP-5, OF.4-4
For purposes of determining consecuative momnth 7
performance measurements disaggregate W zone
for purposes of statistical testing.

6.0 Tier 1 Pavments to CLEC

6.1 Tier 1 pavments to CLEC ¢".all be made sple!
designated as Tier | on Attachme it 1. The payven
vanes depending upon the desigiation of perform
Low and the duration of the non-confornung se
conforming service is defined in section 4.1

6.1.1 Determination of Non-Conforming Ms
measurements that are determined to be non
payments, are limited according to the eritical ;
critical z-values are the statistical standard th
measurement whether Qwest has met gam The
according to the monthly CLEC volume for the
the CLEC sample size for that month is ({4 the
testing of that parity performance measurement,

October 23, 2001




6.2 Determination of the Amount of Payment: Tier ! »
provided for in sections 6.3 and 10.0, are calcuiated and paid «
performance measurements exceeding the critical z-vatus. P
per occurrence or per measurement basis. depending upor th
using the dollar amounts specified in Table 2 beiow. The d
upon whether the performance measurement is desigriatad
escalate depending upon the number of consecutive meanths
standard for the particular measurement.

e

6.2.1 The escalation of paymems for consecutive
matched month for month with de-escalation oty
service. For example, if Qwest has four consecutive
that escalate from month | to month 4 as shown in mi !
meets the standard, Qwest makes no payvment
from month 4 to month 3. If Qwest misses the &
month 3 level of Table 2 because that 1s whers :hf: e
Qwest misses again the following menth, it will o
month 4 level. The payment level will de-escafars ¢
upon conforming service sufficient to move the pavimes
level.

6.2.2 For those performance measuremaiis
Measurements Subject to Per Measurement €
shall not exceed the amount listed in Table 2 ¢
those performance measurements 5%‘%{%{2 of Ads
Subject to Per Measurement Pavmen' . pay
Table 2 below under the section zs»b»za b g mens

TABLE? [1ER1P

Per Occurrence

Measurement Group | Month Vonth 1
High L 8150

Medium Lg%

Low i 525

Per Measurement Cap | _
Measurement Group | Month |

QOctober 23, 2001




| High
Medium
Low

6.3 For collocation, CP-2 and CP-4 perforn
delineation of collocation business rules. Forp
collocation jobs and collocation feasibility
per day payment applied according to Table
collocation job in whix‘l the f'easibiliﬁt*'—"smd

Days Late

1to 10 days

11 to 20 davs

21 to 30 days

31 o 40 davs
More than 4 d:w* »

7.0 Tier 2 Payments 1o the State

7.1 Payments to the State shall ke 1mute
section 7.4 for Tier 2 per measurents .4
payments and which have at least !
being calculated. Similar to the Ter i s
High, Medium, and Low and th- amoun
to this categorization.

7.2 Determination of Non-Canb
conformance will be based upon the
measurement. Non-conforming servis
and 4.3 (for benchmark measurementys
parity measurements, The eritical z-val
performance measurement whether

7.3 Determination of the
payments are calculated and
exceeding the critical ..»“%i ¥
per occurrence of per me
measurement. using the ¢

2 PEpa -~ 5




provided in section 7.4, the dollar amounts vary depending upon whether the performance
measurement is designated High, Mediurn, or Low.

73.1 For those Tier 2 measurements listed on Attachment 2 as “Performance Measy
Subject to Per Measurement Caps,” payment to the State in i single moh :
the amount listed in Table 4 for the “Per Measurement” category.

TABLE 4: TIER-Z PAYMENTS TO STATE FUNDS

Per Occurrence ,
Measurement Groug
High

Medium

Low

Per Measurement/Cap ,
Measurement Group
High '
Medium

Low

7.4  Performance Measurements Subiect to Per Measurement P
Tier 2 perforrnance measurements shaﬂ have their perfo
wide (14 state) basis. Failure to meet the performance stan
measurement payment in each of the { west in-region {4
performance measurements are:

GA-1: Gateway Availability IMA-GUI

GA-2: Gateway Availabilit - IMA-EDI

GA-3: Gateway Availabil.y - EB-TA

GA-4: System Availabi! .y - EXACT

GA-6: Gateway Availz ality = GUI-Repair

PO-1: Pre-Order/Order Response Times

OP-2: Call Answered within Twenty Seconds ~ In
MR-2: Calls Answered within Twenty Secomnds -

- Lten

GA-1 has three sub-measurements: GA-1A&, GA-IB, and 0/
measurements: PO-1A and PO-1B. PO-1A and PO-1B shall bav
aggregated together.

ey
%,
£

For these measurements, Qv» est will make a Tier 2 payme
results according to Table 5: Tier 2 Per Measurement Pe

TABLE 5: TIER-Z PER MEASUREMENT PAYME

Qctober 23, 2001




Exhibir K Farf

Pags

s
e

Measurement |  Performance State Payment
GA-1,234,6 1% or lower St.oon
>1% to 3% S10.000
>3% to 5% 320.000
>5% $30,000
PO-1 2 sec. or less $1.000
>2 sec. to I sec. $3.000
>3 sec. to 10 sec. v
>10sec. \I:S‘Jc
OP-2/MR-2 1% or lower

>1% to 3%
>3% to 5%
>3%

7.5  Payment of Tier 2 Funds: Payments to a state fund
relates to the Qwest service territory that may be determing
Commission is not permitted by existing law to recetv
state fund, payments shall be made to the state general fund

5
{43

8.0  Step by Step Calculation of vlouthly Tier 1 Paymuents i

8.1 Application of the Critical 7 Values: Qwaest shall 1
performance measurements that r.casure the service pre
month in question and the critir :l z-value from Tabla t
purposes of statistical testing “ur each particular per mm:
testing procedures described in section 4.0 shall be appl
the critical z-values, each disaggregated category of a
a separate sub-measurement. The critical z-value to be
volume at each level of disaggregation or sub-measurat

8.2 Performance Measurements for which Tistr §

8.2.1 Performance Measurements that are Aver

8.2.1.1 Step 1. For each performance measurersent, i
the critical z-value shall be calculated. The same ¢
the z-statistic for the measurement shall he used. {For!
benchmark value shall be used.)

Poge - 4
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§.2.1.2 Step 2: The percentage differences between the actual averages and the calculated
averages shall be calculated. The calculation is % diff = (CLEC result - Calculated
Value)/Calculated Value. The percent difference shall be capped at a maximum of 100%. In
all calculations of percent differences in sections 8.0 and 9.0, the calculated percent
differences 1s capped at 100%.

8.2.1.2 Step 3: For each performance measurement, the total number of data points shall be
niultiplied by the percentage calculated in the previous step and the per occurrence doilar
amounts from the Tier 1 Payment Table shall determine the payment to the CLEC for each
non-conforming performance measurement.

8.2.2 Performance Measurements that are Percentages:

8.2.2.1 Step 1: For each performance measurement, the percentage that would yvield
the critical z-value shall be calculated. The same denominator as the one used in calculating
the z- statistic for the measurement shall be used. (For benchmark measurements, the
benchmark value shall be used.)

8222 Step 2: The difference between the actual percentages for the CLEC and the
calculated percentages shall be determined.

8.2.23 Step 3. For each perf srmance measurement, the total number of data poins
shall be multiplied by the difference n percentage calculated in the previous step, and the per

occurrence dollar amount taken fror. the Tier | Payment Table, to determine the payment to
the CLEC for each non-conformir, performance measurement.

§.2.3 Performance Measurer :znts that are Ratios or Proportions:

8.2.3.1 Step 1. For each performance measurement the ratio that would vield the
critical z-value shall be calculated. The same denominator as the one used in caleulating the
z-statistic for the measurement shall be used. (For benchmark measurements, the henchmurk
value shall be used.)

s

8.2.3.2 Step 2: The absolute difference between the actual rate for the CLEC and the
calculated rate shall be determined.

§.2.3.3 Step 3: For each performance measurement, the total number of data points shall be
multiplied by the difference calculated in the previous step, and the per occurrence dollar
amount taken from the Tier 1 Payment Table, to determine the pavment to the CLEC for each
non-conforming performance measurement.

8.3  Performance Measurements for which Tier 1 Pavment is Per Measure:

Page -9
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Far ench performance measurement where Qwest fails to meet the standard, the

twr 2he CLEC shall be the dollar amount shown on the “per measure” portion of Table
Favments to CLEC.

4 Step bv Step Caleulation of Monthly Tier 2 Payments to State Funds

.1 Appheation of the Critical Z-Value: Qwest shall identify the Tier 2 parity

sance measurements that measure the service provided by Qwest to all CLECs for the
4 in gquestion. The statistical testing procedures described in section 4.0 shall be applied,
=t that o 1,645 eritical z-value shall be used.

iy

#.1.1  For each performance measurement that is identified as non-conforming, it shall be
srrvined whether the non-conformance has continued for three consecutive months and

v there are at teast 10 data points for each month. If the non-conformance meets these

ons, a Tier 2 payment will be calculated and paid as described below and will continue

succeeding month until Qwest’s performance meets the applicable standard.

L Performance Measurements for which Tier 2 Payment is Per Occurrence:

#.21  Performance Measurements that are Averages or Means:

2.1.1 Step L The monthly average or the mean for each performance measurement that

wouid vield the critical z-value for each month shall be calculated. The same denominator as
the one used in calculating the z-sta istic for the measurement shall be used. (For benchmark

mepsurements, the benchmark valu: shall be used.)

g3

Step 2. The percer age difference between the actual averages and the
tiated averages for each me ath shall be calculated . The calculation for parity

urements is % diff = (act .al average — calculated average)/calculated average. The
t difference shall be cupped at a maximum of 100%. In all calculations of percent

differences in section 8.0 and section 9.0, the calculated percent difference is capped at 100%.

@7

Bl Step 3: For each performance measurement, the total number of data points
#uch month shall be multiplied by the percentage calculated in the previous step. The average
v three months (rounded to the nearest integer) shall be calculated and multiplied by the

:it ol the per occurrence dollar amount taken from the Tier 2 Payment Table to determine
the payment {o the State for each non-conforming performance measurement.

AN

.3 Performance Measurements that are Percentages:

Step 1: For each performance measurement, the monthly percentage that
would vield the enitical z-value for each month shall be .alculated. The same denominator as

Page - 10
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the pne psed in caloulating the z-statistic for the measurement shall be used. (For benchmark
measurements, the benchimark value shall be used.)

| 2 Step 2: The difference between the actual percentages and the calculated
sntages for each of the three non-conforming months shall be calculated. The calculation
arity measurgment is diff = (CLEC result — calculated percentage). This formula shall be
) lg where a high value is indicative of poor performance. The formula shall be
reversad where high performance is indicative of good performance.
4,3.1.3 Step 3 For each performance measurement, the total number of data points for each
month shall be mulnphcd by the difference in percentage calculated in the previous step. The
¢ for three months shall be calculated (rounded to the nearest integer) and multiplied by
ult pf the per occurrence dollar amounts taken from the Tier 2 Payment Table to
eterming the payment to the State.

9.4  Performance Measurements that are Ratios or Proportions:

G Step 1: For each performance measurement, the ratio that would yield the
eritical 2-value for each month shall be calculated. The same denominator as the one used in
cafeutating the z-statistic for the measurement shall be used. (For benchmark measurements,
the benchmark value shall be used.)

LERN Step 2: The differenc = between the actual rate for the CLEC and the calculated
rate for gach month of the non-conf srming three-month period shall be calculated. The
shation is: diff = (CLEC rate - calculated rate). This formula shall apply where a high
value is indicative of poor perfornance. The formula shall be reversed where high
performance is indicative of grod performance.

9.4, 1 2 Step 3. For each performance measurement, the total number of data points shall be
mudtiplied by the difference calculated in the previous step for each month. The average for .
eE momh shall be calculated (rounded to the nearest integer) and multiplied by the result
il the per occurrence dollar amounts taken from the Tier 2 Payment Table to determine the
aavment to the State,

9% Performance Measurements for which Tier 2 Payment is Per Measure:
931 For each performance measurement where Qwest fails to meet the standard, the

pavment to the State Fund shall be the dollar amount shown on the “"per measure” portion of
the Tier 2 Payment Table.

.0 Low Volume, Developing Markets
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For certain qualifying performance standards, if the aggregate monthly volumes of

('s participating in the PAP are more than 10, but less than 100, Qwest wiil make Tier |
nts o CLECS for failure to meet the parity or benchmark standard for the qualifying
smance sub-measuremenis. The qualifying sub-measurements are the UNE-P (POTS),
it resale, and ADSL qualified loop product disaggregation of OP-3, OP-4, OP-5, MR-3,
MR-7, and MR-8. If the aggregate monthly CLEC volume is greater than 100, the
isions of this section shall not apply to the qualifying performance sub-measurement.

The determination of whether Qwest has met the parity or benchmark standards will
e mide using aggregate volumes of CLECs participating in the PAP. In the event Qwest
does not meet the applicable performance standards, a total payment to affected CLECs will
Be determined in accordance with the high, medium, low designation for each performance
measurement (see Attachment 1) and as described in section 8.0, except that CLEC aggregate
vahumies will be used. In the event the calculated total payment amount to CLECs is less than
33000, a nnmmum payment of $5,000 shall be made. The resulting total payment amount to
CLECs will be apportioned to the affected CLECs based upon each CLEC’s relative share of
the mxmbu of total service misses.

At the six (6)-month reviews, Qwest will consider adding to the above list of
gualifving performance sub-measurements, new products disaggregation representing new
modes of CLEC entry into developing markets.

110 Payment

i1.}  Payments to CLEC or the § ate shall be made one month following the due date of the
performance measurement report .or the month for which payment is being made. Qwest will
pay interest on any late paymen: and underpayments at the one year Treasury rate. On any

pverpavments, Qwest is allow :d to offset future payments by the amount of the overpayment
pius interest at the one year ‘i reasury rate.

11.2  Payment to CLEC shall be made via bill credits. To the extent that a monthly pavment
owed 1o CLEC under this PAP exceeds the amount owed to Qwest by CLEC on a monthly
ill, Owest will issue a check or wire transfer to CLEC in the amount of the overage.

Payment to the State shall be made via check or wire transfer.

12,00 Cap on Tier 1 and Tier 2 Payments

{21  There shall be a cap on the total payments made by Qwest for a calendar year for the
Srate. The cap amounts by state are shown in Attachment 3. CLEC agrees that this amount
constitutes 2 maximum annual cap that shall apply to the aggregate total of Tier 1 liquidated
damages, including any such damages paid pursuant to this Agreement, any other

inter- onnection agreement, or any other payments made for the same or analogous

Page - 12
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wires under any other contract, order or rule) and Tier 2 assessments or payments
far the same or analogous performance under another contract, order or rule.

’*@m‘i E*v“ m‘p wm bc dﬁtermined by dividing t'he amount of the annual cap by

df.x i 115 P‘ﬁ,? as Wcll as 41 payments made or credits applied for wholesale service
pursyant to interconnection agreements, state rules or orders. To the extent in

ionth the monthly cap (i.e., the annual cap divided by 12) is not reached, the

serst month's cap will be increased by an amount equal to the unpaid portion of the

& month's cap.

- the event the annual cap is reached within a calendar year and Qwest continues to
witconforming performance during the same year to any CLEC or to all CLECs, the
on rivay recommend to the FCC that Qwest should cease offermg in-region

Y services o new customers.

Limbtations

The PAP shall not become available in the State unless and until Qwest receives
¢ gection 271 authority from the FCC for that State.

{hwest will not be liable for Tier 1 payments to CLEC in an FCC approved state until
wmmission has approved an interconnection agreement between CLEC and Qwest which
pts the provisions of this PAP.

{west shall not be obligate | to make Tier 1 or Tier 2 payments for any measurement
the gxtent that non-confc jmance for that measurement was the result of any of the
slesving: 1) a Force Majeure « vent, including but not limited to acts of nature, acts of civil

r military authority, governn ¢nt regulations, embargoes, epidemics, terrorist acts, rots,
tions, fires, explosic as, earthquakes, nuclear accidents, floods, work stoppages,

j ant fatlure, power biackouts, volcanic action, other major environmental disturbances,
anusually severe weather conditions, inability to secure products or services of other persons
o7 mmpfmauon facilities or acts or omissions of transportation carriers; 2) an act or omission
LEC that is contrary to any of its obhgatxons under its interconnection agreement with
or under federal or state law; an act or omission by CLEC that is in bad faith.

Zxamples of bad faith conduct include, but are not limited to: unreasonably holding service
oriders gndéor applications, “dumping” orders or applications in unreasonably large batches,
“dumping” orders or applications at or near the close of a business day, on a Friday evening
or prier to a holiday, and failing to provide timely forecasts to Qwest for services or facilities
when such forecasts are required under the SGAT or state rules; or 3) problems associated
with third-party systemns or equipment, which could not have been avoided by Qwest in the
sxercise of reasonable diligence, provided, however, that this third party exclusion will not be
raised in the State more than three times within a calendar year.

Page - 13
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L4 Chwest will not be excused from Tier 1 or Tier 2 payments for any reason except as
thed i Section 13.0. Qwest will have the burden of demonstrating that its non-
wianee with the performance measurement was excused on one of the grounds

s i this PAP.

%

{vest's agreement to implement these enforcement terms. and specifically its
ment to pay any “liquidated damages” or “assessments™ hereunder, will not be
fred as an admission against interest or an admission of liability in any legal,
latory, or other proceeding relating in whole or in part to the same performance.

4.1 CLEC may not use: 1) the existence of this enforcement plan; or 2) Qwest’s payment
Pier =1 “liguidated damages” or Tier 2 “‘assessments” as evidence that Qwest has
yninated in the provision of any facilities or services under Sections 251 or 252, or has

xl any state or federal law or regulation. Qwest’s conduct underlying its performance
ros, however are not made inadmissible by its terms.

1.2 Bv accepting this performance remedy plan, CLEC agrees that Qwest’s performance

h respect to this remedy plan may not be used as an admission of liability or culpability for
4 violation of any state or federal law or regulation. (Nothing herein is intended to preclude
{hvest from introducing evidence of any Tier 1 “liquidated damages™ under these provisions
for the purpose of offsetting the pay: tent against any other damages or payments a CLEC

it recover,) The terms of this p: ragraph do not apply to any procesding before the
mission or the FCC to determir 2 whether Qwest has met or continues to meet the
resjuirements of section 271 of the wct.

{3.5 By incorporating these i juidated damages terms into the PAP, Qwest and CLEC
aceepting this PAP agree that ~roof of damages from any non-conforming performance
mensurement would be difficult to ascertain and, therefore, liquidated damages are a
ressonable approximation of any contractual damages that may result from a non-conforming
performance measurement, Qwest and CLEC further agree that Tier [ payments made
pursuant to this PAP are not intended to be a penalty. The application of the assessments and
damages provided for herein is not intended to foreclose other noncontractual legal and non-
contractual regulatory claims and remedies that may be available to a CLEC.

t3.6  This PAP contains a comprehensive set of performance measurements, statistical
methodologies, and payment mechanisms that are designed to function together, and only
together, as an integrated whole, To elect the PAP, CLEC must adopt the PAP in its entirety,
i1 its interconnigction agreement with Qwest in lien of other alternative standards or relief. In
no gvent 15 CLEC entitled to remedies under both the PAP and under rules. orders, or other
contracts, including interconnection agreements, arising from the same or analogous
wholesale performance, Where alternative remedies for Qwest’s wholesale performance are
availabie under rules, orders, or other contracts, including interconnection agreements. CLEC
will be limited 10 either the PAP remedies or the remedies available under rules, orders, or

Page - 14
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ather contracts and CLEC’s choice of remedies shall be specified in its interconnection
agreement, '

7 If for any reason Qwest is obligated by any Court or regulatory authority of competent
jurisdiction to pay to any CLEC that agrees to this QPAP compensatory damages based on the
sume or analogous wholesale performance covered by this QPAP, Qwest may reduce such
award by the amount of any payment made or due to such CLEC under this QPAP, or may
reduce the amount of any payments made or due to such CLEC under this QPAP by the
amount of any such award, such that Qwest’s total liability shall be limited to the greater of
the amount of such award or the amount of any payments made or due to such CLEC under
this QPAP, By adopting this QPAP, CLEC consents to such offset.

38 Quwest shall not be liable for both Tier 2 payments under the PAP and assessments.
netions, or other payments for the same or analogous performance pursuant to any
Zommission order or service quality rules.

139 Whenever a Qwest Tier 1 payment to an individual CLEC exceeds $3 million in a
manth, or when all CLEC Tier | payments in any given month exceed the monthly cap,
(Qwest may commence a proceeding. Upon timely commencement of the proceeding, Qwest
must pay the balance of payments owed in excess of the threshold amount into escrow, to be
held by a third-party pending the outcome of the proceeding. To invoke these escrow
provisions, Qwest must file, not late- than the due date of the Tier | payments, an application
demonstrating why it should not be equired to pay any amount in excess of the procedural
threshold, Qwest will have the burczn of proof to demonstrate why, under the circumstances,
it would be unjust to require it to mm tke the payments in excess of the applicable threshold
amount. If Qwest reports non-cor ;orming performance to CLEC for three consecutive
months on 20% or more of the rieasurements reported to CLEC and has incurred no-more
thian 51 million in liability to ¢ LEC, then CLEC may commence a similar proceeding. In any
such proceeding CLEC will Lave the burden of proof to demonstrate why, under the
circumstances, justice requires Qwest to make payments in excess of the amount calculated,
pursuant to the terms of the PAP. The disputes identified in this section shall be resolved in a
manner specified in the Dispute Resolution section of the SGAT or interconnection agreement
with the CLEC.

14.0  Reporting

{41 Upon receiving effective section 271 authority from the FCC for a state, Qwest will
provide CLEC that has an approved interconnection agreement with Qwest, a monthly report
of Qwest's performance for the measurements identified in the PAP by the last day of the
month following the month for which performance results are being reported. However.
(dwest shall have a grace period of five business days, so that Qwest shall not be deemed out
of compliance with its reporting obligations before the expiration of the five business day

grace period. Qwest will collect, analyze, and report performance data for the measutements

Page - IS
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Attachment | in accordance with the most recent version of the PIDs. Upon CLEC’s
t, diata files of the CLEC s raw data, or any subset thereof, will be transmitted, without
i CLEC in a mutually acceptable format, protocol, and transmission medium.

(Jwest will also provide the Commission a monthly report of aggregate CLEC

rmance results pursuant to the PAP by the last day of the month following the mouth for
serformance results are being reported. However, Qwest shall have a grace period of

dsiness days, so that Qwest shall not be deemed out of compliance with its reporting

ions before the expiration of the five business day grace period. Individual CLEC

of participating CLECs will also be available to the Commission upon request. Upon

‘wrmission’s request, data files of participating CLEC raw data, or anv subset thereof,

pe rransmitted, without charge, to the Commission in a mutually acceptable format,

ol, and transmission form. By accepting this PAP, CLEC consents to Qwest providing

"% report and raw data to the State Commission.

4.5 Inthe event Qwest does not provide CLEC and the Commission with a monthly report
by the fast day of the month following the month for which performance results are being
ported, Qwest will pay to the State a total of $500 for each business day for which

formance reports are due after a five business day grace period. This amount represents-
vtal payment for missing any deadline, rather than a payment per report. Prior to the date
yment for late reports, Qwest may file a request for a waiver of the payment, which

5 the reasons for the waiver, T e Commission may grant the waiver. deny the waiver, or
‘e any other relief that may be appropriate.

{548 Auodits/Investigations < i Performance Results

i After the QPAP is approved in the first of the nine states, Qwest will hire an

sendent auditor chosen from among the national firms with experience in testing and

aditing the [LEC OSS and/or performance measurements and metrics to design a plan to

cntily and audit performance measurements in the QPAP that have a high risk of inaccuracy

wre material. The audit of these measurements will occur over two vears. The inclusion

I any measurement in this program must be substantiated by the Liberty Audit Report. In

sddition, Qwest will retain the same auditor to audit measurements that change from
thstantially manual to substantially mechanized measurements. The same auditor will be

hosen to conduct all CLEC audits provided for under the QPAP. None of the audits

ucted pursuant to the QPAP, including audits initiated in other Qwest states, shall be
duplicatve or redundant.

st will create a separate financial system which will take performance results as inputs

{ calcuiate payments according to the terms of the PAP. An independent audit of this

1al system shall be initiated one year after the effective date of the PAP and a second
shall be started no later than 18 months thereafter. The auditor will be chosen and paid
s Owest. Alternatively, the Commission may choose to conduct this audit itself. The
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necessity of any subsequent audits of the financial system shall be considered in the six-

Is PAP reviews, based upon the experience of the first two audits. If as a result of the

it, 1t is determined that Qwest underpaid, Qwest will add bill credits to CLEC and/or make
addinonal payments to the State for the amount underpaid. In the event Qwest overpaid,
fiture bill credits to CLEC and/or future payments to the State will be offset by the amount of
the overage. All under and over payments will be credited with interest at the one-year U S.
Treasury rate.

. In the event of a disagreement between Qwest and CLEC as to any issue regarding the
aceuracy of integrity of data collected, generated, and reported pursuant to the PAP, Qwest

4 the CLEC shall first consult with one another and attempt in good faith to resolve the

. If an issue i1s not resolved within 45 days after a request for consultation. CLEC and

51 may, upon a demonstration of good cause, (e.g., evidence of material errors or
pancies) request an independent audit to be conducted, at the initiating party’s expense.
seape of the audit will be limited to performance measurement data collection. data
repariing processes, and calculation of performance results and payments for a specific
performance measurement. An audit may not be commenced more than 12 months following
the month in which the alleged inaccurate results were first reported.

13.3  If an audit identifies a material deficiency affecting results, the responsible party shall
reumburse the other party for the expense of the third-party auditor, (assuming the responsible
party was not the party initiating the : udit). In the event CLEC is found to be responsible for
the deficiency, any overpayment mad : to CLEC as a result of the deficiency shall be refunded
o Qwest with interest and any affect .d portion of future payments will be suspended until
CLEC corrects the deficiency. In th: event that Qwest is found to be responsible for the
deficiency, Qwest will pay CLEC "ae amount that would have been due under the PAP, if not
for the deficiency, including inte. est.

i34  Neither CLEC nor Qwest may request more than two audits per calendar vear for the
entire region composed of the Qwest in-region states. Each audit request shall be limited to
no maore than two performance measurements per audit. For purposes of these provisions, a
performance measurement is a PID, e.g., OP-3, Installation Commitments Met. CLEC agrees
that (Qwest shall not be required to conduct more than 3 audits at one time for the region
composed of the in-region states, notwithstanding who has initiated the audit, and
notwithstanding the provisions in this paragraph. This provision shall exclusively goverr
gudits regarding performance measurements. Qwest agrees to inform Commission Staff und
all CLECs of the results of an audit.

LS

i3 {Owest will investigate any second consecutive Tier 2 miss to determine the cause of
the muss and to identify the action needed in order to meet the standard set forth in the
performance measurements. To the extent an investigation determines that a CLEC was
responsibie in whole or in part for the Tier 2 misses, Qwest shall receive credit against future
Trer T payments in an amount equal to the Tier 2 payments that should not have been made.
The relevant portion of subsequent Tier 2 payments will not be owed until any responsibie

Page - 17
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17 problems are corrected. For the purposes of this sub-section, Tier 1 performance
urements that have not been designated as Tier 2 will be aggregated and the aggregate
ts will be investigated pursuant to the terms of this Agreement.

160 Reviews

16.1  Everysix (6) months, Qwest, CLECs, and the Commission shall review the
performance measurements to determine whether measurements should be added, deleted, or
modified; whether the applicable benchmark standards should be modified or replaced by
parity standards; and whether to move a classification of a measurement to High. Medium, or
Low or Tier 1 to Tier 2. The criterion for reclassification of a measurement shall be whether
the actual volume of data points was less or greater than anticipated. Criteria for review of
performance measurements, other than for possible reclassification, shall be whether there
£xists an omission or failure to capture intended performance, and whether there is
duptication of another measurement. The first six-month period will begin upon the FCC’s
approval of Qwest's 271 application for that particular state. Changes shall not be made
without Qwest’s agreement.

16.2 Qwest will make the PAP available for CLEC interconnection agreements until such
time as Qwest eliminates its Section 272 affiliate. At that time, the Commission and Qwest
shall review the appropriateness of the PAP and whether its continuation is necessary.

However, in the event Qwest exits the :1terLATA market, that State PAP shall be rescinded
nnmediately,

17.0  Voluntary Performance Ar.urance Plan

This PAP represents Qwest’s vo'untary offer to provide performance assurance. Nothing in
the PAP or in any conclusion ot non-conformance of Qwest’s service performarce with the
standards defined in the PAP shall be construed to be. of itself, non-conformance with the
Act.

18.0 Dispute Resolution

This section governs dispute resolution related to the QPAP. Dispute resolution shall be
avatlable only for disputes arising under the sections of the QPAP listed in this section 18.0.
The mechanism for dispute resolution shall be the dispute resolution procedures specified in
sections 5,18.2 through 5.18.8 of the SGAT. Dispute resolution under the procedures
provided in those sections of the SGAT shall be the preferred but not the exclusive forum for
the disputes specified in this section 18.0. Each party reserves its rights to resort to the
Commission or to a court, agency, or regulatory authority of competent jucizdiction. The
sections of the QPAP for which dispute resolution is available are;

Dctaober 23, 2001
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Disputes arising under sections 13.3 and 13.3.1;
Application of an offset against future payments under section 13.7;
Proceedings under section 13.9;

Payment adjustments for under- and over-payments under sections 15.1 and 15.3; and
Establishment of good cause under section 15.2.
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Autnuhment b: Tier 1 and Tier 2 Performance Measurements Subject to Per Occurrence Payment

surement Tier | Payments Tier 2 Pavments
e Low | Med | High| Low | Med | H
VAY
Jutage Resolution GA-7
BQDE R/AORDERS I
% Reection Nonce Interval PO-3* X
{ ﬁmcr f.,omxr'manons On Time PO-5 X X
PO-6° X
’;rw i a:smgnlmon Notification Timeliness PO-7° X
,md';; Notice Inierval PO-8 X
nely leopardy Notces PO-9 X
ase Notifications PO-16 |
LUNG AND PROVISIONING |
apon Commitments Met OP-3 X X
sHaton Intervals OpP-4¢ | X X
W Service Installation Quality OP-3 ] X X
ed Days OP-6° | X b,
z%‘sc:r Portability Timeliness OP-§ % X X
wwated Cuts On Txme ~ Unbundled Loops | OP-13a | X X
i NP Disconnect Timelines OP-17 |
¥ -NANCE AND REPAIR | {
, Service Cleared within 24 hours MR-3 : X
) mui‘ri:.% Cleared within 4 hours MR-3 { i X i
-ar fume to Restore MR-6abc ! i X
pair Repeat Report Rate MR-7 , § X X
- Trouble Rate MR-8 | X X
- LNP Trouble Reports Cleared within 24 7 ours | MR-11 i X X
L %P Trouble Reports — Mean Time to Festore | MR-12 | X X
; | | !
BILLING |
Tume 10 Provide itecorded Usage F.ecords BI-1 X i |
Hmvm Accuracy- Adjustments for Errors BI-3 | X
? il e Completeness BIl-4 X X
i ! i
 ‘* FTWORK PERFORMANCE f j i
' "f“’mk B}oukmﬂ NI-1 ; X 3
NOAX Code Activanion , NP-1 ‘ X
| | ‘
| i
<. i ¢
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# PR3 is lingted to PO-3a-1, PO-3b-1, and PO-3c.

. PO-6 1g included with PO-7 as two “families:” PO-6a/PO-72 and PO-6b/PO-Tb. Measurements within each famnily
shiate 4 single payment opportunity with only the measurements with the highest payment being paid.

& OP- is included with OP-6 as five “families:” OP-4a/OP-§- |, OP-4b/OP-6-2, OP-4¢/OP-6-3, OP4d/OP-6-4, and
DP<le/OP-6-5, Measurements within each family share a single payment opportunity with only the measurement with
thie highest payment being paid. :

4. For purposes of the PAP, OP-6a and OP-6b will be combined and treated as one. The combined OP-6 breaks down
16 P61 {within MSA), OP-6-2 (outside MSA), OP-6-3 (no dispatch), OP-6-4 {zone 1), and OP-6-3 (zone 2}, -

Page - 21
{October 23, 2001
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- Ir Performance Moasurements Subject to Per Measurement Caps
Y

o Provide Recorded Usage Records — BI-1 (Tier 1/Tier 2)
s Aceuracy ~ Adjustments for Errors — BI-3 (Tier 1)
ampleteness — BI-4 (Tier 1/Tier 2) '
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yidgchment 3 Annual Cap on Qwest Payments

kota annual cap on payments shall be 315 million, based upon 1999 ARMIS reported local

1ons)
state Netf Return $ 16,349

il Intrastate Operating Revenue $127,924

! Intrastate Operating Expense $ 81,546

$ 36

$ 4,679

Ber Rewrn {Interstate and Intrastate) $ 41,591
of Met Retum $ 14,973

ober 23, 2001
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For More Information:

Bob Center of MTG
bcenter@mtgconsulting.com
916-425-7707

Frank Darr of NRRI
darr.1@osu.edu
614-688-5473
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Project “rocess Overview

List of Agreements

List of Unresolved Issues
Appendix A — PID Measurement Martix

Anpendix B - Collaborative Participant List

Appendix C - Qwest PAP (Revised 5-30-01)
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Introduction

This report summarizes the progress of the Qwest Post Entry Performance Plan collaboration
{PEPP or pollaboration), Part | provides a summary of the processes used by the PEPP. Part 2
containg o surmmary of those areas in which the parties reached agreement. Part 3 contains 2 summary
of those aveas i which the parties were not able to agree at the conclusion of the collaboration. The
revised Qwest PAP will also be released as a part of the final collaborative documentation.

Part 1: Procedural Summary of the PEPP
A. Creation of the Collaboration
The Qwest Regional Oversight Committee (ROC) announced the creation of a collaborative to

3 post entry performance plan for Qwest on August 9, 2000." Initially, eleven states agreed to
cipate™; subsequently, Colorado withdrew from the collaboration and New Mexico joined.

gt

Adter the announcement of the collaboration, the ROC solicited parties to participate in the
aiort. Tnterested parties were directed to register through a web site maintained by the Montana
pommission. A matling list of state comnmussion staff and another mailing list of all parties that
registered were maintained for the duration of the project. A list of participants registered to the
collaboration matling list is attached as Appendix B.

The states and Qwest also agreed to contract for assistance in directing the collaboration.
Maxtm Telecomraunications Consulting Group {MTG) and the National Regulatory Research Institute
} served as consultants to the collaboration under this agreement. The states directed the
activities of the contractors through a staff « ymmittee; Qwest provided funding and other resources for
e consultants and the collaboration.

B. Coilaborative Process

The collaboration was set up tr serve as a structured negotiation process. The process of
cresting a plan was broken down intc three steps to acquaint parties with the issues and form
inereasingly detailed levels of conscasus. The first phase consisted of the creation of a set of principles ~
and & framework for a plan. The second phase included the presentation of various plan proposals and
negotiation of common features. The last phase was the treatment of implementation.’

The process through which the parties communicated was four-fold. First, the parties met in
face-to-face workshops. Second, the parties met by conference call on several occasions. Third, the
parties communicated through the email list service created through the registration process. Fourth,

the parties had access to a common repository of documents in a web site mamntamned by NRRI for the
project.

" hitp i/ waww.arri.ohio-state.edw/oss/Post271/Post2 7 1/roc_release_aug_2000.pdf

> The states that initially participated were Colorado, Idaho, Jowa, Nebraska, North Dakota. Montana. Cregon.
Sputh Dakota, Utah, Washington, and Wyoming. New Mexico initially monitored the process. then tormally
soined. Minngscin and Arizona declined the inviiarion to be involved at this tirne.

¥ See hip: www.nri,ohio-state.edw oss Post27 1, Post27 mty_ininai_plan_8-21-00.pdf.

Page - 6 Revised May 30, 2001
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To assist the parties i this proc
refined by the parties. These documents ar
there and used by the collaboration were 2
framework tor the plan. a decomposition o o
regularly updated for each of the 2001 meeting {'z’HOUEf' %ﬂ
agreements on issues as they arose. Additionally, the web s
comments the parties provided for each session.

As noted more fully below in the discussion of the content of the mesnngs. the sarres
epmpleted much of the first two phases in the original design of the project. There is agresment on
muzh of the structure of a performance plan’s performance measurements, statisncal structure, and
busic remedy structure, Other details remain in dispute. The parties did not ac‘z ad mied
recommendation on the manner of bringing a particular plan to a stte {the implem

it 15 expected that Qwest will make individual filings with each state 10 ininate that

. Collaborative Meetings

The coliaboration was conducted through a series of workshops and conference cails. The
sessions are summanzed below.

2001, Duning the call,

1 borattve efforts and

he consultants ourimed the process thev i nded to use tar direcung
distussed a governance model and schedul: g

hdt

Drx QOctober 2. 2000, the consultar s dismbured an mutial set of documents conmining a
won of FCC's weatment of perforrr .nce plans, a side-byv-side znalvsis of the New York and
lans, and a draft set of principle  and framework for a performance plan with a request for
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The first workshop was held in Denver on October 24 and 25, 2000 to discuss the framework
and principles document and governance of the collaboration. Those discussions lead to high-level
agreements on many of the principles. That agreement was captured in a revised principles and
framework document. In addition, the parties proceeded on several other issues including a review of
state enforcement authority and a collaborative governance process. Further the parties set a
conference call for December 5 and 6, 2000.°

During the December 5 and 6, 2000 conference call, the parties addressed two major dreas.
First, there was an extended discussion on the governance of the collaboration. When it became
flpparenr that agreement on governance was not going to emerge, Qwest offered to submit a new
proposal. (Qwest subsequently withdrew that offer and indicated that it intended to proceed without a
formal governance structure. '%) Second, the parties generally completed discussion of the pringiples
Further discussion of the framework of the performance plan was suspended as the parties had airmd}f
distributed proposed plans to the collaborative members. The consultants, therefore, agreed to rofl the
framework discussion into the discussion of the plans. At the end of the conference cull, the parties
agreed to an agenda for the next workshop scheduled for January 3 to 3, 2001 Seattle."!

As noted previously, several parties submitted proposed plans between the first and second
workshops. Qwest provided drafts of its variation of the Texas plan. In addition, ATT, Worldzom, and
Z-Tel also submitted plans. A statement of pnnmples was submitted by ASCENT thmugh i letter
addressed to Commissioner Rowe of Montana."

These proposals and position papers became the grist for a decomposition of the various plan
elements that structured the discussion for the next three workshops. The decomposition saught to
identify the basic elements of the various plans and aggregate the proposals from the various parties
concerning those elements. The decomposition then was used as an outline for discussion it the
collaborative sessions."

The parties then met in workshops or January 3 to 5 in Seattle,” February {3 to 15 in
Denver,” and March 13 to 15 in Denver'® to iiscuss items on the decompositon. [n addition. mmm
made presentanons to the collaboration at ez .h of these sessions to detail g uneull» the gatire of
proposals (overviews of the various plans ir Seattle) and the particular elements of their proposal
(statistical approaches were discussed in *.1e February Denver meeting and remedies were discussed i
the March Denver meeting). Important!", the performance measures to be included i the plan were
largely agreed to at the March Denver meeting.

Following the discussion of remedies at the March Denver meeting, the states requested “peice
outs” of the various proposals for the discussion at the next workshoep scheduled in Portland on ‘ﬁ 1
24-26, 2001. Pursuant to various agreements concerning the confidentiality ot the data, Qwest

? http://www.nrri.ohio-state.edwoss/Post27 1/first_workshop_mats.hitm

' http://www.nrri.ohio-state.edwoss/Post27 1/Posi2 7 lstevedavistirp.pdf

" hitp:/fwww.nrri.ohio-state.edwoss/Post27 1 /Minutes/dec_5&6_minutes.htrn

* http://wwiv.nrri.ohio-state, edw/oss/Post27 1/position_papers.htm

" For an early version of the decomposition, see http/fwww.muri.obio-state.edurosy Posi2 71 1
Decomposition_ver2.pdf

" hup:/iwww.nrri.ohio-state. edwoss/Post27 1/third_workshop_materials htm

" htpu /www.nrri.ohio-state.edwoss/Post27 1/ fourth_workshop_materials.htm

*® htp://www.nrri.ohio-state.edw/oss/Post27 1/fifth_workshop_materials. hun
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performed calculanons for three states of the effects of its and the modified ATT plan of the rez
provisions. These calculations were presented to the collaboration on April 24 in Partland. Following
extended discussion the parties at the Portland meeting agreed to use the Qwest plan as the basis for
further negotiation and largely agreed to a statistical approach based on the Qwest plan model. (Z<T¢d
did not participate in the April meeting and subsequently registered abjections to the proposal.}” Az
the conclusion of the April workshop, the parties agreed to a May mieeting i Seattle.

The Seattle workshop took place on May 15 to 17, 2001." At the beginning of this workshop
several issues that remained open from the prior session were discussed and resolved. Qwest then
presented a proposal on remedies to the parties. In response, the CLECs identified the major areas of
concern they had with the Qwest proposal and the redline draft of the Qwest PAP they received on
May 14, 2001. Qwest declined to discuss further the areas raised by the CLECs except for several

performance plan incorporating the areas of agreement previously reached and highlighting the
areas that remain unresolved. These items (the Qwest revised performance plan, areas of agrestrient,
and areas of disagreement) form the remainder of this report.

" hitp:s/www.nrri.chio-state.edw/oss/Post27 L sixth_workshop_matenals.hum
" hpy fwww.nrri.ohio-state.edw/oss/Post27 1/seventh_workshop_matenals.htmnl
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Part 2: List of Agreements

The following issues were discussed and agreed to by the collaborative.

A. Principles and Framework Items
1. The collaborative agreed on wording for Principles 4.1 through 4.5 at the Qctober 24, 2000
workshop. This agreed upon wording 1s contained in the Revised Principles and Framework
documnent posted on the collaborative web site.

B. PEPP Govemance

1. The collaborative agreed to work without a defined governance structure.

C. Performance Measurements

i. The collaborative agreed that the PIDs would be used to define whether a measure was 2
parity or benchmark measure. The PIDs would also define how these measurements wers to
be evaluated.

i

A matrix of the PIDs that were discussed for inclusion in the plan appeuars as Appendix A of
this document. The matrix outlines ireas of agreement and areas of no agreement for the
PIDs. This matrix contains an agre: d upon structure of families for some of the PIDs. When
a measurement family is defined, t}: : collaborative agreed that the remedy would be calculated
based upon the measurement result 1g in the highest dollar value within the famuly.

>, Classification of Performan- e Measurements
l. Qwest proposed to increase t'.¢ level of Tier | payments to CLECs by classifving Tier |
measurements OP-8, OP-13a, MR-3. MR-3, and MR-6a. 6b, 6¢ as “high. (See¢ attactiment t of
the Qwest PAP.) This agreement is captured in Appendix A of this document.
2. The collaborative agreed that Tier [ remedies would be payable to the individual CLECs, while
Tier [I remedies will be payable to the states. Tier Il remedies will be measured on an
aggregate basis.

E. Statistical Methods

1. The collaborative agreed to evaluate benchmark measurements on a “stare and compare”
basis,

2. The collaboranive agreed to use the Modifizd Z approach to determine 1f the difference
between the Qwest and CLEC means were siausucally sigmificant.

Page - 11 Revised Mav 30. 2001
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A step function to determine the critical z value to utilize for various sample sizes was
proposed by Qwest and accepted by the collaborative after some discussion and medification.
The proposal was accepted'® as follows:

L. K Table eliminated.
2 For purposes of statistical testing on parity measurernents, the following critical values will be
used:
{ Sample 8ize All Other LIS Trunks, UDITs,
Resale, UBL -
DS1 and DS3
1-10 1.645 1.04*
F1-130 1.645 1643 7
__151-300 2.0 20 B i
_301-600 2.7 2.7
6011000 3.7 17
3001 and above 43 4.3

* Applies for individual month testing. For purposes of determining consecuttve month
misses, 1.645 shall be used. Zone | and zone 2 shail be combined.

Permutation testing will be used for sample sizes of n < 30. For benchmark measurements. a
mathematical function (incorporated into the Qwest PAP) will determine the benchimark target
for n < 100,

F. Payment Structure

L

)

The CLECs proposed a method to incorporate “sticky™ (or “sliding™) duration by incrementing
and decrementing remedy levels for each month when the target is missed and/or met. This
will be accomplished using the rerr =dy table that exists in the Qwest PAP. Qwest accepted
this proposal, and it was subseques tly adopted by the collaborative.

The collaborative accepted Qwest s proposal to create a stepped penalty structure for the
tfollowing Tier Il measurements: JA-1, GA-2, GA-3, GA-4, GA-6. PO-1, OP-Z, and MR-2.
The Tier Il remedies will be im- (emented on the month the measure is missed (rather than
after 3 months, as originally r oposed). PO-1 will be collapsed to EDI and GUI for remedy
calculations. The following senalties apply:

GA Measurements Remedy Level

< 1% SLOOC 14

> 1% to 3% $10.000 31400

> 2% 10 5% S20.000 $250000
> 5% | 330.000 $420.000

 Note in the next section that additional features were proposed and are in dispute.

Page - 12° Revised May 30, 2001
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OP-2 and VIR-2 Remedy Level
<1% $1.000/$14.000
> 1% 10 3% $5.0007/570.000
>3%to 5% 310,000/ 5140.000
> 5% @ S15,000 75210000
PO-1 ; Remedy Level

2 sec. or less

>2 sec. To 3 sec.

>5 secto 10 sec.

> 10 sec.

G. Cap on Payments

L. The collaborative accepted the following proposal offered by Qwest regarding permeasure

=

caps:
a. Remove the cap on PO-3
b. Retain the cap on BI-1, BI-3, and Bi-4
c. Remove the cap on PO-1 (this measure will become a per-measure measure rather
than a per-occurrence measure with a cap)
d. Remove the cap on PO-7
e. Do notdivide by 24 on NI-1. The cap will be removed for NI-1 as wetl,

f.  Qwest will verify with the TAG that NI-1 will not be counted (n the remady
calculations in the month when a TGSR is issued.

H. Other PAP Provisions

1. The collaborative agreed that RST? s would not be combined for the purposes of remed
calculations.

i

2. Qwest will draft more genere wording regarding the states’ use of Tier U funds. This wording
will be incorporated into th: revised Qwest PAP.

3. Some reporting provisions were agreed to by the collaborative. Reports will be issued monthly
to the CLECs and the states by the final day of the month following the month for which the
performance results are being reported. There will be a grace perwod of 3 business davs,

Page - 13: Revised May 30. 2001




Post Entry Performance Plan Final Cotlatordnve sumimsiry
Exhibit MSR-GPAP-2
Page 14 of 2¢, October 24, 104

7

Page - 14 Revised Mav 30, 2001




LJocKer No. 1L Wi
Qwest Corporation

Post Entry Performance Plan Final Collaborative Surmmary
Exhibit MSR-QPAP-2

Page 15 of 24, Qctober 24, 2001

Part 3: List of Unresolved Issues

The o

ollowing issues were discussed, but no consensus was reached. The topics may be at impasse or

open for turther discussion as noted below.

ii!hi. ®

P

Lad

1ed

4

L4

|. Qwest proposed to increase the level of Tier 1 payments to CLECs by classity

2. The CLECs proposed that all performorce measure

g

Principles and Framework Items

The Framework items were not discussed separately as a specific workshop topie. The

collaborative agreed to defer the Framework items and discuss the spectfic components of the
pian as the meetings progressed.

The collaborative agreed on wording for Principles 4.1 through 4.5 at the October 24, 2000
workshop. This agreed upon wording is contained in the Revised Principles and Framework
document posted on the collaborative web site. The Collaboratve did not reach agreement on
the wording for Principles 4.6 and 4.7. These Principles address the 1ssues of exclusivity and
enforcement,

. Performance Measurements

Change management PIDs have been proposed by Qwest and are currently before the TAG.
Any discussion of their inclusion in the PAP was deferred pending TAG constderation,

The CLECs proposed that “parity with a floor™ be incorporated into PID standards. No
specific proposal of benchmark “floors™ was made. This proposal was made at the May 16

2001 workshop. The collaborati e had previously agreed to use the performance standard
stated in the PID.

A matrix of the PIDs that were - iscussed tor inclusion in the plan appears as Appsndix & of

this document. The matrix ou®.ines areas of agreement and areas of no agreement for the
PIDs.

. Classification of Performiance Measurements

gn ¥
Bt

measurements OP-8, OP-13a, MR-3, MR-3, and MR-6a. 6b. 6c a5 “hien and o decrease
level of Tier 2 payments to State Funds by classifying Tier 2 meastrements OP-3, OP-, OP-
5, OP-6,MR-7, and MR-8 as “medium.” (See attachment 1 of the Qwest PA ?
accepted the Tier 1 classifications, but made the classification of the Tier 2 e
contingent upon Qwest accepting the classifications of PO PO7, POL, MRJ.
BI3, CP1, CP3, CP4 as Tier 2 in same manner as Tier 1 e.g. H. M, L. Qwest regestad the
entirety of the CLEC counter-proposal. The CLECs imnquired a3 to Q\xm 5 response o
YR-3 and MR-3 were added as Tier2 measurements, {Jwest sta uz :ha; it would

CLECs were to make such a proposal. The Qwest arm;osa* was left on the tabie {é&r the
CLECs to determine if they would formalize the:r inqury as fo \I‘*{m and MR-3.

“medium” and the “low” category be elimmnated.

- 15 Revised May 30, 2001
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. Statistical Methods
1, Certain CLECs proposed that a 1.04 critical value be used for statistical testing for all panity

agreed to a statistical approach that eliminated the K-Table and substituted a table of varying
critical value. (See section 5.0 of the Qwest PAP.) Included in this table 1s a 1.04 critical
value applied to sample sizes of 10 or less for performance measurements involving LIS
trunks and to DS1s and DS3s for UDITs, resale, and unbundled loops. Qwest rejected this
proposal. The previously agreed to statistical approach stands.

E. Payment Structure

1. The CLECs proposed a payment structure for collocation that is that which was adopted by the
Michigan Commission. This subject is under discussion in other venues and any agreements
reached will be incorporated into the Qwest PAP for the participating ROC states.

b2

The CLECs and Qwest discussed adjustments to the payment schedule for “high vaiued”
services, defined as LIS trunks and DS1 and DS3 UDITs, resale, and unbundled loops. This
subject is under discussion in other venues and any agreements reached will be incorperatad
into the Qwest PAP for the participating ROC states.

3. The CLECs proposed that severity of misses for percentage type measurements be meorporated
into payment structure. No specific method was proposed. Qwest stated tts opposition to the
idea.

. The CLECs proposed that there ' ¢ no end to the escalation in the level of per occurrence
payment amounts for consecuti: ¢ month misses beyond six months. No specific dotlar
amounts were proposed. Qwes stated its opposition to the idea.

)

5. The CLECs proposed that the evel of per occurrence payment amounts tor the longer durations
be increased. States indic .ed their preference for the per occurrence payment amounts at the
shorter durations be decr .ased while those for the longer durations be incrensed. Qwest i
indicated its willingness to consider adjustments along the lines described by the siates:
however, no CLEC indicated acceptance of this concept.

F. Cap on Payments
1. Qwest proposes a cap on payments equal to 36% of net revenues. ¢ See section 1 2.0 of the
Qwest PAP.) Individual state cap amounts are shown on Attachment 3 of the Oawest PAP.
The CLECs oppose a cap on payments and propose a cap act as a tyigger {or a service
investigation by the state commission. Qwest opposes any cap other than a hard cap of 34%

b

G. Other PAP Provisions

Page - 16; Revised May 30, 2001
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e

Audits and root cause analysis provisions were discussed by the collaborative. Qwest’s
proposal 1s section 15.0 in its PAP. No specific proposals were made by the CLECs. No
sonsensys on this matter was reached.

ik

3. The Hmutation provisions were discussed by the collaborative. Qwest’s proposal is section 13.0
iy its PAP. No consensus on limitations was reached.

o

. The reporting provisions were discussed by the collaborative. Qwest’s proposal is section 14.0
in its PAP. No consensus was reached as to payments for late reports, inaccurate reports, or
incomplete reports.

4 Tier | payment method was discussed by the collaborative. Qwest’s proposal is section 11.0 in
f1s PAP. Qwest volunteered to work with CLECs and the states on the bill credit format and
documentation of the payment calculation. No consensus was reached; however, the CLECs
indicated that the information may satisfy their concerns over bill credits.

3. The CLECs propose that the PAP be effective upon state commission approval of the PAP.
(Qwest praposes that the PAP be effective upon FCC approval of its section 271 application
for that state. (See section 13,1 of the Qwest PAP.) No consensus on this matter was reached.

6. The CLECs propose that at the effective date of the Qwest PAP that the initial payment levels
reflect the number of consecutive months of misses prior to the effective date. No consensus
o this matter was reached.

H. Other Topics

1. The CLECs proposed that the r ‘ovisions of the PAP apply to special access services. No
specific proposal of how such would be accomplished was made. Qwest opposed inserting
special access as an issue for the first time in the May workshop and rejected the inclusion of
special access on the basis .hat inclusion of special access was inappropriate.
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P et ) Agreemant HE No'ﬁg'rééif;éﬁf:?
Diagnostic
X e Limited to -1, b-1, ¢ X (Tier )
Diagnostic -
A X “
ARG MISTYE] 4 Family wiPO-7
Aeston Timeiiness | | X - ' Family wiPO-6 X(Term b
—— X X (Tier
x -
) Diagnastic
HAnGes pa? Ordar R Diagnostic
dyeithin Twdnly Secondy - X
s MAE X Ed Family Ja/3b, 3d/3e
S . X X Family w/ OP-6
5 Craanity X X
tataon Cuality ‘ Diagnostic
ST ' T x X Combine 6a/6b, Family .
v/ OP-4
Bl Cut ateral - UBL ' ' . Diagnostic
,,7 By Timaliness % x|
e
: Diagnostic
thin Twanty Seconds - X
tReoair Cuatir
s Cleargd willin 24 Hours X * X (Tier i)
Chagad veithart o Hours Not Included -
Elahens watnin 4 Hours X . X (Tier )
51 Hestre X Ba, 66, B¢ only X (Tier i
X b4
X X
) ‘ Not Included
Diagnostic
wvide Recorded Usage Records % X
wdd witun 10 Days ' Not included
ETy - Ajustnents for Errors TR ¥ (Tier )
30 . X




WAl LWOLPOTIation

Past Entry Performance Plan Final Collaboranve Summary

Exhibit MSR-QPAP-2
Page 20 of 24, Ocrober 24, 2001

o T T hgreamant - | | Mo Agresment | |
ligfieg Not Included
 Apuates Not Included
s = Dirpststyy Assistancy Not Included
n Ton Bacofide - Not Included
3 R U,
. A -
1o Sarvices Mot Included
v Tt Secondy - Mot inciuded
X -
"
X (Tier il
X
“Shtty bntarval X (Tier I}
T ramove
remove
LT WA R TR T
S ol WP i Tiar 2 89 2
 Tiee e snurad s othar
s Gy Thwaat 3t iha May 16 1001

A Slay 30, 2061




Docket No. TC 01-___

Qwest Corporation

Post Entry Performance Plan Final Collaborative Summary
Exhibit MSR-QPAP-2

Page 21 ot 24, October 24, 2001




Docket No. TCOl-____
Qwest Corporation

Post Entry Performance Plan Final Collaborative Surmmary

Exhibit MSR-QPAP-2
Page 22 of 24, October 24, 2001

ASZOCIATION

Allegiance Telecom

ALTS

AT&T

AT&T

AT&T

AT&T

AT&T

Avista Communication

Colorado Ass't Attorney

Colorado PUC

Covad

Davis Wright Tremaine

DOJ

Electric Lightwave

Electric Lightwave

Electric Lightwave

Eschelon

Global Crossing

ICG Communications

{C 3 Communications

Id :ho PUC

lo #a Utility Board

le wa Utility Board

" swa Utility Board

towa Utility Board

frew Newal! JATO

dlox MclLeod USA

et WoNally Mcleod USA
tidary Lohnes Midcontinent Communications
Hike Loa Montana

e Buckalew

Montana Consumer Counsel

tiohn Bushnsll

Maontana Consumer Counsel

e Whilney

Monitana PSC

3 Larson

Montana PSC

Montana PSC

& Vuckovich

Montana Rural Development

are Otis

Montana Wireless, Inc

MTG

MTG

MTG

MTG

Nebraska Commission

Nebraska PSC

Nebraska PSC
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ASSOCIATION

INew Edge Networks

INew Edge Networks

_|New Mexico -
‘Mew Mexico Public Reg. Comm

New Mexico Public Reg. Comm

North Dakota PSC

INRRI

1Qregon PUC

|Qregon PUC

QS| Consulting

Qwaest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwest

Qwast

Qwest

Qwest

Quw ast

iQw ast

Ry nms

SF C Telecom

23C Telecom

South Dakota PUC

South Dakota PUC

South Dakota PUC

Sprint

Sprint

Sprint

Utah

Utah

Utah Division of PUC

rsed May 30, 200)
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endin B {eontinaed)

JASSOCIATION

Washington Utilities & Trans Com
Washington Utilities & Trans Com
Worldcom

Worldcom

Waorldcom

Worldcom

Worldcom

Woridcom

Wyoming PSC

XO Communications

X0 Communications

Z-Tel

Z-Tet
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GPAF Estimated Tier 1 and Tier 2 Payments

MSR-QPAP-3C

Number of Tier I and Payment per
Number of Missed Per ent Tier I Missed
Measurements Measurements Meets Payments Measurement
3 489 41 92% %$246,825 56,020
Tune 539 39 93% $386.,775 $9.917
CJuly 566 26 95%, $200,625 $7.716 ?
1594 1 106 93% $834,225 $7,.870

Al For the three-month period, approximately $551,925 of the $834.,223
have been Tier | payments to individual CLECs.

B.

o e s

total would

$7.870 represents the average payment every time a performan = standard is

missed when overall servi e performan e is already high, as eviden ed by the overall
per ent meets of 93%.

L.

QPAP Tier | paymenrs for the three provisioning performan e measurements

(QP-3, Installation Commitments Met; OP-4, Installation Interval; and OP-6, Delayed
Days) would total $162,900.

i The Tier | payments to CLECs v ould have been $26,375, or approximately $347
per late FOC.

PROPRIETARY AND CONFIDENTIAL

r'\:»ﬁ?\}:«w.r\! 4‘ P
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REBUTTAL AFFIDAVIT
OF
MARK REYNOLDS
Performance Assurance Plan

Mark Reynolds declares as follows:

#My name is Mark Reynolds. My business address is 1600 7" Avenue, Room
3208, Seattle, Washington 98191. | am Senior Director ~ Financial Advocacy for
thwist Corporation ("Qwest”). My education and professional experience are described

iy myy prior affidavit in this proceeding dated October 24, 2001.

£, EXECUTIVE SUMMARY

The purpose of this rebuttal affidavit is to respond to the guestions concerning
{west's performance assurance plan ("QPAP") raised in this proceeding by the
following parties: Mark L. Stacy on beh::if of the Staff of the Public Utilities Commission
of South Dakota; Kyle D. White on be!:alf of Black Hills FiberCom, LLC ("FiberCom™);
W, Thomas Simmons on behalf of }idcontinent Communications (“Midcontinent”): and
John F. Finnegan on behalf of A™ &T Communications of the Midwest, Inc. ("AT&T?.
As | explained in my prior affidavit, the QPAP is a robust self-executing perforrmance

maasurement and enforcement mechanism, and fully satisfies the FCC's criteria for an

Seg Direct Testimony of Mark L. Stacy On Behalf of the Staff of the Public
Utilities Commission of South Dakota, Mar. 18, 2002, (“Stacy Testimony"); Direct
Testimony of Kyle D. White on Behalf of Black Hills FiberCom, LLC, Mar. 18,
2002 ("FiberCom Testimony”); Pre-filed Testimony of W. Tom Simmons on
Behalf of Midcontinent Communications, Mar. 18, 2002 (*Midcontinent
Testimony"); AT&T Witness John Finnegan's Verified Cornments on Qwast's
Performance Assurance Plan, Mar. 18, 2002 ("AT&T Comments").



&
k2

Docket No. TC 01-165

Qwest Corporation

Rebuttal Affidavit of Mark S. Reynolds

Perfermance Assurance Plan

Page 2, Aprit 2, 2002

acoepiable performance plan. Indeed, as noted below, the key elements of the QFAP
frattuging most of those to which AT&T and Mr. Stacy object) mirror those in SBC'’s
plans for Texas, Kansas, Oklahoma, Arkansas, and Missouri, and have thus already

approved by the FCC,

FiberCom and Midcontinent raise specific issues concerning provisions of the
GPAR but they also largely accept the basic parameters of the plan Qwest developed
i the Multistate Workshops and agree with many of the Multistate Facilitator's
muotlifications to that plan.? As described below, Qwest has implemented many of those
recommendations in its multistate QPAP and would be willing to offer the multistate
QPAP here. In any event, | believe that many of the concerns of these two parties can
be adequately addressed through minor revisions to the South Dakota QPAP. AT&T,
on the other hand, mischaracterizes the history and nature of the QPAP and makes a
number of totally unreasonable demanc s that conform neither to the FCC's decisions in

approving prior plans nor to the needs ¢ / the CLECs in South Dakota.
3 BACKGROUND

Although | will address each of the parties’ specific concerns in detail below, as
initial matter, | wouid like to clarify the history and development of the QPAP, a subject

mischaracterized by AT&T. As | discussed in my prior affidavit, the QPAP Qwest

See FiberCom Testimony at 3. FiberCom suggests that it has been unable to
ascertain how Qwest is performing under the PIDs established in the plan. id. at
7. In fact, these PIDs were established long age, and only a few of them are
currently still under review. FiberCom could have reviewed Qwest's monthly
performance reports, but apparently has never done so. See id.
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submilted in this proceeding was not drafted in a legal vacuum. Qwest began with a
marn modeied closely along the lines of that previously approved by the FCC in its
reviaw of BBC's section 271 application for Texas. Each of the critical principles of the
QAR described in my original affidavit, and endorsed by the Multistate Facilitator in his
report,” was reflected in the Texas plan approved by the FCC (and approved in at least
four other plans thereafter). Those principles therefore unguestionably lie well within
the FCC's controlling “zone of reasonableness™ standard for determining whether such
plans are designed to ensure that “a BOC would continue to satisfy the requirements of
section 271 after entering the long distance market.” Mr. Stacy notes that the FCC
"has previously predicted that the enforcement mechanisms developed in [the Texas
plan} . . . would be effective in practice.”® This Commission's review of similar
mechanisms in the QPAP should therefore proceed with appropriate regard for the
FGC's view of the zone of reasonable ness standard, and not based on the quite

different standard that “more is better.”

Report on Qwest's Performance Assurance Plan, In the Matter of the
Investigation into US WEST Communications Inc.’s Compliance with Section 271
of the Telecommunications Act of 1996, Docket No. D2000.5.70, Oct. 22. 2001,
at 4 ("Muitistate Facilitator's Report”).

Memorandum Opinion and Order, Application by Bell Atlantic New York for
Authonzation Under Section 271 of the Communications Act To Provide In-
Region, InterLATA Service in the State of New York, 15 FCC Red 3953 ] 433
(1999) (subsequent history omitted) (‘“New York Order").

Id. 9 429.

Stacy Testimony at 14 n.5.
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But Qwest did far more in this case than simply submit a QPAP modeled on the
FCC-approved Texas plan. These efforts are completely ignored by AT&T. As noted in
my prior affidavit, Qwest agreed to subject that proposal to an extensive review by
CLECs and state staffs from this and ten other states, through the ROC PEPP
collaborative from October 2000 to May 2001. That review led to a number of further
compromises from the Texas plan by Qwest -- including changes to the statistical
methodology crucial to the parity measurements upon which the plan is based, changes
to the de-escalation features of the Texas plan, elimination of payment caps on virtually
all individual performance measurements, increased payments for collocation important
to CLECs, reclassification of some measurements’ payment level from medium to high,
addition of a per measure payment structure for regionwide measures, and agreement
that ROC PIDs would be used to define measures and how measures would be
evaluated.”

AT&T's comments do not addr:ss these prior efforts or the prior plans approved
by the FCC which clearly demc istrate that the QPAP provisions are reascnable.
Instead, AT&T relies time and time again on decisions from Wyoming, Montana, and

Colorado (and only with respect to plan provisions that it prefers) that have never besen

~q

See Multistate Facilitator's Report at 1. Thus, to say that Qwest thereafter
‘walked away” from the ROC PEPP collaborative after agreeing to 2 seven-
month process for compromise in efforts to resolve impasse issues {(AT&T
Comments at 3) is rather absurd. When it became clear that the parties stil
could not resolve all of their differences over the many provisions of this complex
plan, they proceeded to more formal hearings fo resolve them. AT&T simply
does not like the outcome of that rasclution - or simply wants to deiay its
implementation.
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teviswed by the FCC. AT&T's selective citation to provisions of other plans is not a
filavant guide to this Commission. The Colorado plan was drafted not by Qwest but by
the Special Master, the Colorado Staff, and the hearing commissioner: it is a very
different plan, based on a very different record. Each plan reflects an overall balarice of
gives and takes on specific issues, which cannot be viewed in isolation. Moreover,
Gwest has not yet indicated its willingness to accept any of these plans. Indeed, with
respect to Wyoming, Qwest has expressed to the Wyoming Commission its “deep
toncerns” with the commission’s decision and its “inability to accept this unprecedented
sat of proposed modifications. "

The only question before this Commission is whether the plan submitted hy
Gwest meets those criteria, not whether another plan may be preferred by other
Lommissions.® in fact the major conce pts and provisions contained in the QPAP have
alteady been accepted by the FCC, inc! iding:

« An annual hard cap basec on 36% of net return, as calculated from ARMIS

data;

= 100% cap for interval measures:

» A six-month limit on payment escalation:

» Tier 2 payments after three months of nonconforming performance:

Letter from R, Steven Davis, Qwest Corporation to Steve Ellenbecker, Chairman,
Wyoming Public Service Commission, Feb. 18, 2002, at 1, 2.

Mr. Stacy's citation to the FCC's Pennsylvania Order for the proposition that each
state plan can differ is not to the contrary. That order simply stated the truism
that plans need not be identical in every state. It does not mean that 3 BOC
offering a plan that conforms to pricr FCC-approved plans can be treated
differently from those other BOCs without any reason based on unique
circumstances in its state,
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s Payments in the form of bill credits;

¢ Requiring consensus agreement for modifications to the plan arising out of
the six-month review;

¢ Effective date upon FCC approval of the section 271 application.

Because its core elements have already been approved in previous section 271

applications, Qwest believes that the QPAP it has filed in this state will be acceptable to

the FCC and is in the public interest.

P would also like at the outset to address one other point made by FiberCom. As
it notes, Qwest agreed in November 2001 to make almost all of the Facilitator's
recommendations for further changes to the QPAP following hearings that he held and
in response to his comprehensive decision. Qwest did not agree with many of those
changes, and agreed to make them nnly because it believed that doing so could
advance a resolution of the QPAP docxets in those states. FiberCom suggests that
those further changes should now also be imported into the QPAP in South Dakota.
Qwest would have no objection to iccepting in South Dakota the version of the QPAP
that it agreed to accept in the muitistate jurisdictions last November. But it agreed to
those changes only on the assumption that doing so would make the plan acceptable to
AT&T and other CLECs. Qwest has no interest in simply continuing to make
compromises in the QPAP not required by the FCC and not contained in the plans
governing other BOCs in the absence of any recognition by CLECs or by Staff that
those concessions will form the basis for an acceptable plan. As the Facilitater

recognized, "we nee(d] to be careful not to support an improvement in what [a] party got
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without considering what had been given in return,” lest "we risk disrupting important

balances reflected” in the plan.™

Hi.  SPECIFIC ISSUES RAISED BY PARTIES

A, Payment Structure and Amounts
1. Payment Levels

FiberCom argues that Qwest's proposed per occurrence payment levels do not
account for the business impacts to CLECs of missed standards under the QPAP."
The QPAP payment structure and payment levels have been previously approved by
the FCC on three separate occasions for five different states: Texas, Kansas,
Oklahoma, Arkansas, and Missouri. And these levels received substantial CLEJC
andorsement in the ROC PEPP coltaborative, in which South Dakota staff participated.

FiberCom provides no contrary evidence that these FCC-approved payment
levels are not compensatory. Indeed, .ne QPAP payment levels are not, as FiberCom
suggests,” merely “near” the revenue Qwest receives from CLEC for the relevant
service. My prior testimony actually demonstrated that in many cases the payments are
many times the service price level, effectively resulting in many months of free service.

Finally. because the plan is self-executing, payments are made to CLECs regardiess of

Multistate Facilitator's Report at 2.

FiberCom Testimony at 9. AT&T does not dispute the QPAP payment levels,
and likewise did not challenge the Multistate Facilitator's approval of those levels.
See AT&T Comments: AT&T's Exceptions to the Liberty Consulting Group’'s
QPAP Report, Nov. 1, 2001 ("AT&T Exceptions™).

FiberCoem Testimony at 9.
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whether any actual harm was caused by Qwests nonconformance with the
measurement standards. Thus, in many cases, the CLEC would be substantially
overcompensated by the QPAP. In light of these considerations, there is no reason
here to find unacceptable levels of payments in the QPAP which are consistent with
those in other plans approved by the FCC.
2. Annual Cap

FiberCom challenges the 36% overall cap on QPAP payments, suggesting that if
payments reach the cap before the end of the year, the cap should increase by $1.25
miliion per month until the end of the year.” Mr. Stacy argues that Qwest's potential
fimbility should not be capped at any level.” Both of these arguments are muted by the
FCC's 271 orders approving such a cap as sufficient time and again.

In application after application, the FCC has approved an absolute limit on the

BOC's liability.”™ More specifically, the FCC has repeatedly found that placing 36% of

= See id. at 10. Similarly, AT&T & dvocates a “procedural” cap on Qwest's overail

liability. See AT&T Comments = 30-33.

See Stacy Testimony at 11-27..

® See New York Order 9 435: Memorandum Opinion and Order, Application by
SBC Communications Inc., Southwestern Bell Telephone Company, And
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Sell Long
Distance Pursuant to Section 271 of the Telecommunications Act of 1996 To
Provide In-Region, InterL ATA Services in Texas, 15 FCC Red 18354 9§ 424
(2000) (“Texas Order"); Memorandum Opinion and Order, Joint Appiication by
SBC Communications, Inc., Southwestern Bell Telephone Company. and
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long
Distance for Provision of In-Region, Interl ATA Services in Kansas anc
Oklahoma, 16 FCC Red 6237 § 274 (2001) (subsequent history omitted)
("Kansas/Oklahoma Order"): Memorandum Opinion and Order, Application of
Verizon New England Inc., Bell Atlantic Communications, Inc. {(d/b/a Verizon

-8-
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the BOC’s net local revenues at risk constituted a “meaningful incentive” to maintsin =
“high level” of performance.’® Indeed, it has squarely rejected the assertion that a 36%
cap provides an inadequate incentive: “We . . . disagree with commenters that suggest
that this amount is insufficient and fails to provide adequate assurance of |

compliance in the future.”” The commenting parties have failed to deronstrate that the
particular facts in this case raise considerations that were not presem in the FCO's
previous section 271 applications in which a 36% hard cap was included in the plan.™
In the absence of such a demonstration, the Commission should rejsct any assertion
that a 36% cap provides inadequate financial incentive. This is particuiarly true i light

of the FCC's holding that liability under the PAP reed not be sufficient “standing alone,

Long Distance), NYNEX Long Distance Company (d/b/a Verizon Ent
Solutions) And Verizon Global letworks inc., For Authorization to Provide I
Region, Interl ATA Services in flassachusetts, 16 FCC Ree 8988 1 244 8
("Massachusetts Order”); Me: orandum Opinion and Order, Appfication of
Verizon New York Inc., Verizca Long Distance, Verizon Enterprise Solutians
Verizon Global Networks Inc. and Verizon Select Services Ine., for Authos
to Provide In-Region, Interl. 1\TA Services in Connecticut, 18 FCC fed 4
76 (2001) ("Connecticut Order”); Memorandum Opinion and Qreler,  Joint
Application by SBC Communications Inc., Southwestern Bell Tel Co.
Southwestern Bell Communications Services, Inc. d/b/a Seuthwestern 8alf Le
Distance Pursuant to Section 271 of the Telecommunications Act of 1096 To
Provide In-Region, InterL ATA Services in Arkansas and Missoun, 16 FCU Hed
20719 91 128-29 & n.409 (20601) (“Arkansas/Missouri Order™y,

® See New York Order 9] 435-36; Texas Order §| 424: Kansas/Oklahoma Order 1
274; Connecticut Order ] 76; Arkansas/Missouri Order 15 12829 & n 409,

7 See Kansas/Oklahoma Order §] 274 (footnote omitted).
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custorner. See FiberCom Testimony 2t 9. This fuzzy math cannot sbs
point that placing over a third of Qwest's net return from its S¢
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Moreover, as the Multistate Facilitator recognized, Cwest

decide whether to accept the significant undertaking it has

some assurance as to the limit of the potential g

particularly true in light of the fact that subjecting Qwest 15 u
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compliance demonstration may not be possible, and that the Fatiltalor ¢
“impossible to perform.”™  To premise the requirement of unlimited financial expe
on the lack of evidence that is concededly impossible to obtain would be car

neither with the FCC's orders approving other plans nor with rationaf decisiana

Finally, Mr. Stacy's claim that a cap is unjustified because “what Owest

entirely under Qwest's control,”* s simply untrue, as the dultictas

recognized.  In fact, while Qwest certainly believes and hopes that it can e

w

QPAP's performance standards over an extended period of time, it has ne svid

gt Ly
G &

proves that this will turn out to be true 100% of the time. Given the parti

world experience with the PIDs, and the fact that new submeasurements or

may well be introduced after the QPAP becomes effective, it is entiraly poe

poorly designed PIDs will prevent Qwest from consistently meeting alf of its ab

regardless of Qwest's desire to do so. In his discussion of the sicrmanh

escalation, the Facilitator recognized as much:

[t is not so clear that continuz ion of poor performarce past
means that there was a rmsthodical calculation by west
continuing costs of compliar: 2 exceeded the continuing costs of
- .. There is no evidencr in this record that would deron

certainty that those levels of performance can be met and sus
any cost that is within the realm of economic reason, There is ¢
common belief and expectation that they can: otherwise it is di
why Qwest would have agreed to them. However, they genarally relals

Stacy Testimony at 18,

Id. at 21.

—r
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the provision of services about which there was relatively iittle expearience
when the measures were adopted.™®

it is iportant to note that the Facilitator's conclusions here are not without cons

axperience.  The Facilitator's own organization, the Liberty Consuiling &

performed the audit of the performance measurements used by the PAP. ¥ in adan

all the parties close to the ongoing PID development and audit understand that i

have required numerous modifications after experienice with how thay ogs
practice.
3. Monthly Cap

FiberCom claims that, if Qwest's “payments under Tier 1 rieet or ax

monthly cap, Tier 2 payments are forfeited.”” This is incorrect. The QPAP ¢

contain any such menthly caps. The sole purpose for the monthly cap in Se

of the QPAP is for purposes of establishing the threshold for permitting Qwest i

payment relief under Section 13.9.

4. Payment Trigger ;

Mr. Stacy opposes the QPAF s three-month Tier 2 payment tigger as & nots

disincentive for Qwest to take i mediate action.®® Instead, he recommends il Dwest

be required to make Tier 2 payments without any time fag and that his "soluti

Multistate Facilitator's Report at 44.

. Liberty Consulting Group, Report on the Audit of Qwests |
Measures, Presented to the Regional Oversight Committee, Jufy 11,

FiberCom Testimony at 9.

See Stacy Testimony at 22-23.

-14 -



sasall
L8

16

17

Rabutial At

be consistent with the criteria set forth by the FCC that the perd

plan’s structure be designed to detect and sanction poor performarnce when it ¢

Similarly, FiberCom argues that "I doubt that [the thres-month

performance expectation the FCC has in mind."*

Both parties are wrong about the FCC. The FCC has appro

triggers for Tier 2 payments in the Texas, Oklahoma, Kansas, Arkas

performance plans.’ Such triggers make sense in light of the b

between Tier 1 and Tier 2 payments. Tier 1 payments are intended in the |
to compensate CLECs for nonconforming service. Becauge of {
purpose, it is appropriate for Tier 1 payments to adccrue immedi

perfarmance is below standard. Tier 2 payments, by contrast, are

provide an additional incentive to Qwest, and have payment levels a1 i

higher than Tier 1 base payment level:  As such, it is approprial

are triggered only to incent Qwest to s Ive the problem once & hug an o

S0,

Because it is extremely dif” cult for Qwest to react o nonconfs

until the third month after the miss, the three-month trigger for Ter 2

reasonable. Performance results are not known until almaost 30 days

*® Id. at 23.
e FiberCom Testimony at 8.

See section 9.2 of Texas, Oklahoma, Kansas, Arkansas, and 4

-15.
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the month to which the data relates. If Qwest misses a performance measurement, it

may not be aware of that fact until the end of the next month. And if the reason for the

angs 15 recurring, Qwest likely will miss again the following month.  Thus, a two

cansecutve month miss is a strong possibility before Qwest ever has a reasonable

opportunity 1o take steps to fix the problem. Further, if correcting the problem requires
adgding new personnel, Qwest may not be able to meet performance standards until it
has hired and frained additional employees, creating the likelihood of additional
consacutive months of missed performance standards.

In contrast, the parties have presented no countervailing evidence that
demonstrates that Tier 2 payments should be triggered sooner in order to provide
Qwest with sufficient financial incentive to meet performance standards. The parties
have also failed to explain why the F 2C's repeated approval of other planis with this
provision should be ignored.  With- ut such evidence or explanation, there is no
reasonable justification for requirine a change to the Tier 2 trigger.

5. Six Month ! ;mit on Escalation

Mr. Stacy claims that a limit on payment escalation after six months is
mappropriate, for many of the same reasons he argues that an overall annual cap is not
wstified. In Mr. Btacy's view, there should be unending escalation of QPAP payments
without a ime limit in the event of continued misses, to serve as a greater deterrent *

Compare QPAP Table 4 (Tier 2 payment levels) with QPAP Table 2 (Tier 1
payment levels).

See Stacy Testimony at 26; see also AT&T Comments at 9-16.
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tn of Tier 1 payments to the six-month payment
L by the FCU (and state commissions) in every one
ied above, upon which Qwest modeled its QPAP.*

ol same provision in the QPAP is a "violation of the

nptehensible.  Unlimited escalation would lead to payments
approximation of the value of the service to a CLEC. For
Hiset loop costs only approximately $20 per month, The

wrement ranges fram $25 to $150 (depending on

hiufr, or high), effectively giving the CLEC one month

of frew service™  After six months, those payments balioon to

40 timas the cost of the original $20 service. Also, there is a

sst woul 1 also be making Tier 2 payments ranging from
@ , ging

ncurren s, thus providing additional financial incentive to

v below Al atrates, the combined effect of Tier 1 payments at

Ter 2 payments is equivalent to Qwest providing

a8, Kansas, Oklahoma, Arkansas, and Missouri PAPs.
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Financial  Equivalent Years of Service®
enlive 0 4820 monthly rate)
ey Tyrs. 11 mos.

$4.400 8yra. 10 mos.

" 3ts00 Qyrs. 11 mos.
&1 80t Thyrs. 1 mo.
51700 12 yrs. 5 mos
800 14 yrs,

S0 18 yrs. 10 mos.

 melic. A single CLEC order could involve

5 6 @ month, both at service initiation (e.g., pre-
ng the life of the product (e.g., billing and
b yel more payments,  Payments at these
fve. There is no record support for Mr.
woftionate and unending escalation of these

42 the motivation for Qwest to meet the QPAP's

soalation is unnecessary to increase Quwest's
“speculative” to assume that continued non-
sufficienit] . . . inducements” or that Qwest

thiat 15 cheaper to pay than to comply.¥ As he

5 for hall a vear in the face of stiff financial
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an, which is otherwise cited favorably by Mr. Stacy, includes a

har 1o the QPAP,

Seems to claim that, because Qwest “controlfs] the timing and
2 ke, it might discriminate against Midcontinent in provisioning such

ate Facilitator refected just such an argument, noting that "taking

n of particular importance at face value,” whether for LIS trunks or

itk inevitably make all measures of high weight. "2 Moreover, Qwest

o the Texas model to address this concern. In the ROC PEPP

it agreed to apply a lower critical value (1.04) to LIS trunks for CLEC

o fwier for the provisioning and maintenance metrics, This lower critical

payment opportunities for those measurements. It should also be

mng measurem: :nts carry the highest payment level, ranging from

3 for & Tier 1 paym ant occurrence, depending on the duration of

srinmmance, and 500 for a Tier 2 payment occurrence.

&, Use of Tier 2 Payments

FAP provides that Tier 2 payments may be used for any purpose relating

#ieg terrtory. AT&T argues that the use of Tier 2 payments should not be

s trrilory and proposes to add language stating that the funds may

tirnony at 18,

~aciitator's Report at 55,
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be used for any purpose allowed by state law.® Qwest would not object to including
language that any funds held by the Commission may be used for any purpose
authorzed by state law. However, Qwest believes it is reasonable to restrict use of the
funds to Qwest's territory. The Tier 2 payments are calculated based on provisioning
service within Qwest's service territory and it only makes sense to return any benefits
from state payments to that service territory.

2. 100% Cap on Misses for Interval Performance Measuremenis

Only AT&T objects to section 8.2.1.1 of the QPAP, which sets forth the way to

calouiate payments for misses of performance measures that involve average intervals
for muttiple: orders by a CLEC. This provision is designed to permit some sensitivity for
severity of misses, while avoiding paying for orders that do not involve misses, or
potentially do not even exist. Among the five Qwest states that have issued preliminary
staff decisions or final Commission de sisions on the PAP, not a single one has agreed
with AT&T's position on this issue.® 1 ior did the Multistate Facilitator.

The Multistate Facilitator exar iined this issue in some detail, and concluded that
in the absence of any more accer @able CLEC counterproposal the 100% cap represents
# teasonable “arithmetical compromise” between the need to conform to the plan's
basic structure based on actual order volumes, and the goal of increasing payments for

more severe misses.® Two examples show how the 100% cap addresses severity by

fids

AT&T Comments at 25.
These states are Arizona, Colorado, Idaho, Montana, and Wyoming.

Multistate Facilitator's Report at 69,

-24 .
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%

i payments for more severe misses. As these examples show, wide variations

5, Gevere misses) serve by reason of the averaging process dramatically

2 Jaiesl's per order payment obligations.
4 assume that Qwest's average retail installation interval parity result® is 3
5 . and that @ CLEC has 10 orders, for which its average interval is 4.5 days. Then

g assume that these 10 orders include two "misses,” one severe (20 days) and

it {4 days), with the remaining orders meeting the retail standard (3 in 2 days and
& ys). Here, under the formula in Section 8.2.1.2, the payment calculation is as

4 5 day CLEC average — 3 day Qwest average parity result = 50%
3 day Qwest average

50% * 10 orders * 800 = $4,000

wisge only two CLEC orders (the ones with 20-day and 4-day intervals) were above

age Qwest interval parity resu't, Qwest effectively paid an average of $2,000

order (34,000 / 2 orders). A payment of $2,000 per order is certainly a

m over the standard $800 p:r occurrence payment. That higher payment

ber g directly attributable to tie severity of the 20-day miss and the fact that the

e renuires multiplication by the total number of orders, not simply the two missed

i e

the party result is the interval for Qwest's retail customers, after statistical
adjustments for small sample sizes and standard deviation.

-25.
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lndeed, i Qwest missed the interval by an even greater amount on any of these

s, the payments would continue to escalate, up to the 100% cap. For example,

ﬁ e that the 20-day interval order used above were increased to a 26-day interval,
v“é af the 4day interval order were increased to a 1 3-day interval. The total days
i iyl would increase by 15 days, for a new total of 60 days. This, in turn, would result

LEC average interval of 6 days (60 days / 10 orders). The new payment

fation would be as follows:

& day CLEC average — 3 day Qwest average parity result = 100%
3 day Qwest average

100% * 10 orders * 800 = $8,000

Lnge again, because only two CLEC orders (the ones with 26-day and 13-day

e

vals) were above the average Qwest interval, Qwest would have paid an average of
GO0 per GLEC order (38,000 / 2 or iers). Thus, the additional 6-day detay on one
1Y order and the additional 9-day delay {r the other would result in significant payment
[

fation: 52,000 more per order. 7 nis example shows that there is sufficient severity

¥ built into & payment structure tha' is capped at 100%. And as noted above, no party

nrovided any evidence that these payments are insufficient to compensate for any harm

ule

The 100% cap is a reasonable measure that was added to the Texas plan at the

si-monih review and has been included in each of the subsequent SBC plans

<26 -
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approved by the FCGC®  As an “arithmetical compromise,” it deals with severity of

migses in g way that lies well within the FCC's zone of reasonableness.
10, Form of QPAP Payments

The QPAP provides that payments to CLECs will be made by bill credits (unless
i moenthly QPAP payments to a CLEC exceed the amount the CLEC owes Qwest, in
which case Qwest must pay the excess in cash). In my previous affidavit, | explained
why this provision was reasonable and lay well within the zone of reasonableness
Withaut addressing any of my points, AT&T asserts that all QPAP payments should be
matde in cash™ -- an argument it never raised in its exceptions to the Facilitator's report
erdsising Qwest's position on this issue.”

The FCC has not required cash payments. In fact it has approved PAPs in New

York. Connecticut, and Massachusetts even though those plans provided for payments

o be made exclusively in the form of bill credits.”" Further, if cash payments were

See section 11.1.2.1 of the Tex: s, Oklahoma, Arkansas and Missouri PAPs: the
Kansas PAP has an even low :r cap, 50%. AT&T's reference to an FCC staff
letter on this point hardly der ionstrates otherwise. See AT&T Comments at 27
Firgt, this letter involved a r :quested change from a quite different performance
plan ~ in a BOC-t0-BOC merger - that had no such 100% cap. Second, as
ATET concedes, the letter actually approved the use of a 100% cap to conform
to the provision in the Texas 271 plan analogous to this one. See id. Third,
AT&T's argument that such “administrative efficiency” goals are inapplicable here
i5 incorrect. As noted above, not a single state in Qwest's region has endorsed
dispensing with this provision.

See Qwest Corporation's Affidavit of Mark S. Reynolds, Oct. 24, 2001, at 26-28.

See AT&T Comments at 30.

See AT&T Exceptions.

See § 1{C)(2), (D)(2) of those plans.

227 -
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required, the QPAP would become a vehicle for CLECs to compete with Qwest through
unjustified cash subsidies. As noted in my prior affidavit, Qwest's burgeoning accounts
receivable from CLECs demonstrate that this concern is not academic. On average,
CLEC charges that are more than 30 days past due represent 96% of current month

billings, only about one-third of which involve billing disputes. The Facilitator recognized

fhis problem. In recommending that payments be made via bill credits, the Fasilitator

alated that “it would be inappropriate to require Qwest to make payments to CLECs in
cases where CLECs were not current in paying Qwest for the same kinds of services."™
1.  Interest Rate

The QPAP obligates Qwest to pay interest on late payments and underpaymenis
at the one-year treasury rate, and allows Qwest to collect interest (as an offset against
future payments) at the same rate for overpayments. AT&T complains that the one-
year treasury rate is too low and propcses several other interest rates that could be
used i its place. The Facilitator found:

Short-term debt rates probabt represent the best indicator of payments

temporarily delayed through :rrors in billing or the pendency of disputes.

The need for a reliable pub! jic benchmark leads to the conclusion that the

(QPAP interest rate should be the prime rate published daily by one of the
numerous services or publications respected in the industry.”

Qwaest finds the Facilitator's rationale for use of the prime rate compelling and would be

willing to substitute the prime rate for the treasury rate in the QPAP.

Multistate Facilitator's Report at 76.

Id at 73.
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% . - Statistical Mathodology
& 1. Rounding for Benchmark Measures

continent expresses concern that Qwest may have too much leeway in

# ements by being permitted to “round out averages.”
sumes that this s a reference is to section 2.4 of the QPAP, which allows

i round up to the next whole integer to determine the allowable number of

or amall sample sizes for benchmark measures. This provision is designed to

& that Qwest will not otherwise be held to a standard of perfection in cases of very
£ aujer volumes. The Multistate Facilitator recommended a different solution to this

s that would address Midcontinent's concerns -- requiring use of data from

¥ s montha to determine whether the current month's data should be reflected as a
T Tmhgs” or @ "make™ Qwest is willing to modify section 2.4 to reflect the Facilitator's
4 srmandation.

g C. Audits and Six-Month Re iew

1 Audits

1k FiberCom argues that the © °AP's audit provisions are “not sufficient to protect
the CLECs or the long-term public interest,” and that, “[ajt a minimum, Qwest should be
i wd 10 fund an outside audit of its QPAP implementation.”” Section 15.0 of the

*in fact does so. That provision includes several types of audits that provide more

T B g 8

KMideontinent Testimony at 18-19.

- Muitistate Facilitator's Report at 59.

Ses FiberCom Testimony at 11.
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than adeguate assurances of data accuracy and reliability. First, it requires Qwest to
2 mewin 2 pationally recognized firm with experience in testing and auditing ILEC
& performance measurements and metrics to design and conduct an audit of performance

4 measurements in the QPAP that have a high risk of inaccuracy and are material.”

5 Second, it requires Qwest to fund periodic audits of the financial systems used to
B ualculate the QPAP payments. Finally, it provides each CLEC with the right to two

¢ CLEC-initiated audits per year and requires Qwest to fund those audits if they
&  demonstrate material error by Qwest,
b AT&T raises a number of criticisms regarding the QPAP’s audit provision. Qwest
10 believes that this audit provision, which in fact contains features beyond the Texas
1 plan.” provides more than adequate assurances of data accuracy and reliability. In
#  order o find an agreeable solution, however, Qwest would be willing to include in the
13 Bouth Dakota QPAP the relevant audit provisions cantained in the November 2001
4 multistate QPAP (which implemented the Facilitator's recoﬁimendations) in lieu of the
15 audit provisions in the QPAP attached to my initial affidavit.
14 The multistate audit provision wr uld resolve many of AT&T's audit-related

i/ concerns. For example, AT&T com iains that the QPAP allows Qwest to select the

See QPAP § 15.1. The independent auditor that designs the audit would also

conduct the audit; any ambiguity in the QPAP language is inadvertent and Qwest
would be amenable to state this explicitly.

The Texas plan relies exclusively on CLEC-initiated audits, and limits such audits
to one per CLEC per year. See Texas PAP § 6.6. As noted above, the Qwest
ptan has an independent audit every two years, a separate audit of the financial
system, and CLEC-initiated audits. See QPAP § 15.0.

-30 -
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audior. ™ Under the multistate plan, the auditor would be chosen by the Commissions,
theraby ramoving any concerns regarding the auditor's indeper.dence. AT&T also
argues that the QPAP “arbitrarily”™ limits CLECs to two CL.EC-initiated audits per year.
The multistate plan does not limit the number of CLEC-initiated audits. Instead, CLECs
may submit any number of audit requests to the independent auditor who determines in
gach case whether an audit is necessary. CLECs who dispute the auditor's decision
tould resort to the dispute resolution process. The multistate plan also envisions audits
af both high and low risk performance measures, which resolves AT&T's concerns that
audils would be limited to those which the auditor determines have a high risk of
maccuracy and are material ¥ F inally, AT&T's concern about potential audits of its own
aala are unwarranted ® Itis only logical that in any dispute over perfermance results or
payments, both parties would bring forward their own evidence regarding the correct
resulls or payments, and that the auditor would have an opportunity to examine both
parties’ data in order to determine the cc rect amount. This has already occurred
frequently in the data verification Proce ss, and it should present no particular surprise or
burden to AT&T,

A coordinated multistate audit is the most efficient and effective way to audit the

OFAP. As demanstrated in the 0SS audit, Qwest uses the same processes to

See ATE&T Comments at 50-51.
i at 53,
el at 51-52,

See AT&T Comments at 53,
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ik

mmplement its performance measurements in each of its 14 in-region states. Thus, there

@ i no need to conduct 14 separate audits of the same processes; indeed, to do so would

be affirmatively harmful, by diverting resources from the activities and functions
%  ngcessary {o provide wholesale (and retail) services.
4 AT&T's suggested audit provisions which it claims to have "borrow[ed]" from the
& Colorado PAP are wholly unreasonable. Among other things, AT&T attempts to import
7 into the PAP entirely new obiigations related to change management, which were not
B part of the multistate proceedings and were in fact rejected in Colorado by the Special
a4

Master, Staff, and the Commission itself.*® AT&T's attempt to use that language here in
1 Bouth Dakota underscores the unreliability inherent in taking provisions from other

11 plang, especially when those plans have not been finalized.

§,
111111

See AT&T Comments at 54. AT&T attempts to include change management
obligations that would requir.: Qwest to obtain “approval” for “any CLEC-affecting
changes” to the performanc.e measurement and reporting system. See id. at 55.
That was a vigorously disputed issue in Colorado, because it threatened to put
Qwest in a catch-22: preventing Qwest from making changes necessary to
ensure accurate performance results and subjecting Qwest to fines either for
making the unauthorized changes or for the inaccurate performance reports
resulting from a failure to make the changes. The issue was remanded to the
Special Master for further factual development, and at its March 27, 2002 oral
deliberations on the CPAP, the Colorado Commission substantially revised this
provision based on the Special Master's recommendations. See Transcript of
Hearing, In the Matter of the Investigation into Alternative Approaches for a
Qwest Corporation Performance Assurance Plan in Colorado, Colo. Pub. Utils.
Comm'n, Docket No. 011-041T, March 27, 2002.

-32 -
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2. Dispute Resolution
Com racommends that the Commission be the deciding body for disputes

the OPAP™ Section 18 of the QPAP, however, already allows the parties to

: sl disputes about certain aspects of the QPAP before the Commission or an

5 o Indhis respect, the QPAP mirrors the dispute resolution provisions in the

i tan for Texas. Qwest believes that the forum should be the choice of the parties.

prafer the dispute resolution provision of the multistate QPAP, Qwest would

B 16 subslituting it here. It states, in pertinent part, that section 5.18 of the

i AT will govern “disputes over the meaning of the provisions of the PAP and how they
e Id be applied.” Finally, under either the multistate or South Dakota versions, .
ute resolution is limited to inferpreting the existing QPAP provisions: it is not, and
52 uld not become, a backdoor for changing the QPAP; any need for such changes is

sopriately addressed in the six-month review.

5

BE

K Six-Month Review

Mr. Stacy argues that, notwiths anding the extensive process of negotiation and

sommprormise that has resufted in th 2 current QPAP, the Commission should be able to

it any provision of the plan®  The Multistate Facilitator, however, correctly

that Cwest's reliance on prior FCC-approved restrictions on such

tions was well within the FCC's zone of reasonableness. As he recognized, the

& riberCom Testimony at 11-12: see also AT&T Comments at 62,

s Stacy Testimony at 26-27; see also Midcontinent Testimony at 19; AT&T
Comments at 58,

-33-
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1 it progeny provide well-defined criteria for the six-month reviewé. They
# of the review, the standard for making changes, and the authority to
oee changes™ The QPAP provision has the same features. The scope of
ne same” The standard for making changes is the same.®® And, with
#, thee authority to determine the charnges is essentially the same. While
ess this requirement in slightly different terms, the result is equivalent.
n reguires “mutual agreement” to “[a]ny changes to existing performance
& gl this ramedy plan,” though it permits arbitration of new measurements
iication.” The Qwest plan similarly provides that “[cjhanges shall not be
it Qwest's agreement.”™ AT&T's objection that this language gives Qwest
F 1o "unilaterally make any changes that it wants™ is incorrect. As the plain
- of the language indicates, the provision merely gives Qwest a negative right,

o Lo future changes to the ¢ ommitments it has undertaken in the QPAP, not

5 FAP § 6.4, see Jso section 6.4 of the Kansas, Oklahoma, Arkansas,
sourl PARs,

sxignt ATAT suggests that limiting the six-month review to performance
wnems is “inappropriatef]” and “much too narrow,” AT&T Comments at
position is inconsistent with the FCC's approval (and five state
sipng’ approval) of the same scope of six-month reviews in the Texas
it s progeny,

4 TET objects that the standard for reclassifying a measurement is “vague,”
STET Comments at 58, this standard was adopted straight from the Texas plan.

o Tewas PAR§ 6.4

mments at 58 (emphasis added).



an affirmative right to change the plan itseif. In its meply ¢

Qwest noted that once the QPAP goes into effect, Cwe

changes to it.%

s e

in its order approving the Texas plan, the ¥C

mechanism as providing sufficient opportunity for #

Multistate Facilitator, likewise, é;ﬁg}tﬂ%d L

that “[tthe Texas PAP is in almost all res

proposed™ except for the arbitration mechanism lor &

added this to its multistate QPAF and would ha

Facilitator's report recognized Qwast's le

certainty about the exposures to witich & will be -

recognized the concomitant naed o avoid us

through compromise” and nat “support an i

5 Reply Brief of Qwest Corporation in Buppe

Sept. 20, 2001, at 39.

% Texas Order § 425.

8 Multistate Facilitator's Reporl at 60

% The arbitration provision of the
state commission, while the ¢
already cc}ntemp!ated in the SGAT o
5.18 (dispute resclution). AAA 3
litigation delays as the FCC recor
collaborative six month review ;*‘%sat: :
the jurisdictional complexities relstis
objection to the Texas provisit
commission.

P

% See Multistate Fagilitator's He
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considering what had been given in return,

balances.”” The Commission should not-disregard such important prin

of its proposal for interLATA relief, would be compatiibie with state or ¥

would make the entire plan wholly illusory.

remedy for contractual harm related to wholesale performance. 1o @
CLEC elects the QPAP, should the CLEC be entitled to go o gaun
receive additional col;npensatory payments for the sa
perforrmance under a different remedy structure, such as an iy
or service quality rules? Midcontinent agrees that the QPFAP sho
question of compensating CLECs for contractual damages. ant 1
liquidate such damages.®

compensates CLECs if Qwest's poor performance causes

D. Legal Operation of the QPAP

1. Liguidated Damages & Offsel

The issue here is whether the QPAP should be an aliemal

39

Id. at 2.

See Midcontinent Testimony at 17.

Id.

&

lest we risk dissn

its only question is whether ihe

o




Ratuit

AT&T, by contrast, contends that the liquidated damagas conce

altogether.'®

Like traditional liguidated damages provisions, the QPAR

what payments are appropriate compensation for damages

nonconformance.'®’ This payment structure satisfiss the FCOs «

that a performance assurance plan contain “a self-exscubs

leave the door open unreasonably to litigation and appeal ™

QPAP therefore will receive paymerits from Qwest for nonc
metrics without ever having to claim, prove, or inctir any k

As with many contractual promises for liqui

atoel

designed to be the only remedy under “rules, orders

interconnection agreements, arising from ihe

performance.”® This is nothing more than the
liquidated damages provisions, which reguire thie par

amount of damages that reasonably approximales th

election of remedies provisions, this one also ansures 1

cake and eat it too by slecting, on a caseby-¢

100 AT&T Comments at 37-38,

101

AT&T's point that “until the damage at issus &
ascertain the extent of such damages.” sae
the purpose of liquidated damages. which I
where guantification of harm is difficult and to 5
to approximate that harm.

2 New York Order ¥ 433.




Retuttal Al

damages amount wheri they can prove no harm and o pursug §

when they do claim harm. To allow CLECs the ontion of taking the

or suing for actual damages is inconsistent with the basi

damages and would transform the payments simply into a fioer for §

election of remedies provision also prevenis the unteass

Qwest to different performance standards for the same sictivity.

AT&T's attempt to characterize the QPAP's lquidated -

incentives to Qwest, not compensation to CLEGCS. is simpl
reflect a view of QPAP payments as "free money” with no &9

CLECs. Infact, Tier 1 payments are designed 1o function

CLECs. Otherwise, thera would be no reason to

payments would be made to the state instead, Wi

financial incentive for Qwest to provide service that of

standards, the incentive effect on Qwest doss

compensatory purpose of these paym@ntﬁ ig-dvig OLT

2

Prior FCC-approved plans have recogmizad that &

treated as liquidated damages. The Texas plan and 3

refer to Tier 1 payments as “liquidated damages ™™ P/

PAR, CLEC must adopt the PAP . . in lisu of ot

“iln no event is CLEC entitled to remedies under Both th

% QPAP § 13.6.

164

See section 6.1 of the Texas, Kanaas, Ok
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18
18
20

21

or other contracts, including interconnection agresing
analogous wholesale performance.” As ATET bas
does "not allow the recovery of contractual typs

recognized, “it is not reasonabile to allow CL

1 accelerated payments when it suited them, but 16

further observed,

The QPAP represenis a oo
compensating CLECs for harmy. Th
none of it. It would not be rease
portions of it that are on balancy
while choosing to take other w
favorable. Qwest has no right ¢
respect 1o liquidated damages shoul

Any other approach would resull in 2 pus
AT&T's claim that "no Comm
language” is both irrelevant and wrong

issue is whether the FCC has accept

Idaho Commission’s recent QPAF dey

election of remedies provisions, which,

based on contract theories of achon.” whi

% AT&T Exceptions i 18.

108 Multistate Facilitator's Report at 33,
s id.

AT&T Comments at 40,



o

i

15

theories of liability.""”® The Montana Commission has not reached &

the QPAP, and the Wyoming Commission’s decision reflected the mist

that “the QPAP might be an inadequate ramedy for unfair, antis

monopolistic behavior by Qwest"'®  The QPAP doss not

noncontractual remedies.

With respect to offset of recovery for such noncontraciy

concedes that the QPAP “should not be [an] opportunity for double re

argues that the QPAP should contain no requirement 1o appiy an o

specified standard is met.

AT&T also continues to mischaractarize the QPAP offsetas s

it clearly is not.

payments against “other damages a CLEC might racover.” 1t does

address the legal consequences of such a request.  Section

establishes that Qwest has a right of offset where the preraguiie

ar E

109 Commission Decision on Qwest's Perfarmance Assy

U S WEST Communications, Inc.’s Motiorr for an . ,
Manage its Section 271 Application, Case No. UBWLT. 003
Comm'n, Mar. 7, 2002, at 6 {"idaho GPAP Dacision™,

"?  First Order on Group 5A lssues, In the Matter of the

Corporation  Regarding Relief Under Section
Telecommunications Act of 1998, Wyoming's 7
Section 271 Process, and Approval of lts Slatement
Terms, Docket 70000-TA-00-599, Wyo. Pub. Serv. Con
("Wyoming QPAP Decision™).

AT&T Comments at 39.



adopted, nothmg in it gives Qwest the right to make an unreviewahle e

Retultal f\{f,dfim o

met in any given case would be a question presented o the court for #s rasal

to its award of damages. Thus, as the Facilitator recognized, “if Qwe

whether an offset is allowable.™"? In this respect, QPAP § 13.7 is no ¢

Texas § 6.2. The only difference is that the court or other @ﬁfi{y b

would have a clear legal standard to apply in resolving the Quﬁ%e o whsther |

appropriate.  Clearly establishing this standard falls within the

reasonableness by avoiding future litigation about the matter,
2. Effective Date

Midcontinent suggests that the effective dale for the OFAP

measurements be upon State Commission issuance of its consultat

‘Iplayments for poor performance would be assessed after the FOC appr

271 application.”” Qwest is willing to provide QPAP reports with ¢

based on monthly perfermance measuremerits ptior to section 271 sporos

already providing such mock bill credit reports in 10 of s other inwagion

agrees with Midcontinent that payments for nonconforming perorman

commence until after the FCC approves Qwest's secliop 271 anp

"2 Multistate Facilitator's Report at 35. While the offset
Facilitator was slightly different, the fumam@meﬂ ;
establishes a binding standard for applying ain oHsat - &

13

Midcontinent Testimony at 19.
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Rebullal Ay
oo

Dakota: the QPAP is a part of the quid pro que for interl ATA relisf and sh
required prior to such relief.

AT&T contends that the QPAP should remain effective even i Owost

interLATA market,"™ but this position ignores the basic purpose of the QFAE

5

QPAP is not intended, as AT&T suggests, to fulfill Qwest's obligations ureler s

i

251. It is designed to prevent "backsliding” after Qwest receives sestion 374

Tt %

to offer interLATA service. As the Multistate Facilitator recogs

i "}.y

sense at all to continue to enforce the QPAP if Qwest i rio longer in e w

market. "'
3. QPAP implementation

FiberCom argues that Tier 2 payments “ars only caloulated for those

Eiln

oy

QPAP." and that “[w]ithout these amendments, neither the State nor the 01

eligible for penalty payments for performance and the resulling harm to Soulh |

public interest."'™ Qwest needs some legal mechanism to implement the (

each individual CLEC that wishes to opt into it, and incorporating the OPAP ny

interconnection agreements is an appropriate way to do sl To #

FiberCom is concerned about any administrative delay associgted wath o

intercannection agreement, Qwest can furnish a model ameadment

i See AT&T Comments at 59.

" See Multistate Facilitator's Report at 75,

118

FiberCom Testimony at 8-9.

- (12 -
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process. Finally, while Tier 1 payments, quite logically, flow oniy 1o 19058 &

P

have opted into the QPAP, Tier 2 payments are based on volumes fo
state.

4. Retail Service Quality Paymaents

Midcontinent raises concerns as to whether Qwest should be g

CLECs' retail service quality payments, if suth paymenis were

performance.’” The Multistate Facilitator addressed this issue in big O
concluded that there was “sufficient justification for precluding st g

it

AT

QPAP,” just as it had also been “preciuded elsewhere in the 8G

Under the QPAP, CLECs receive liquidated damages pay

performance. As noted above, these paymenis do not regquirg p
damages, but as with liquidated damages provisions are d
remedy. Midcontinent's suggestion wouid have the opposite aifeat
situations, including where it has already received a paymani under |

this provision appears to be simply another altermpt o carve oul @t

opportunity from the liquidated damages established under the QPAP.

In addition, the proposed reimbursement would be adr

and likely to lead to litigation, in contravention of one of the FOO's

certainty in application.''® In particular, there would be sig

" See Midcontinent Testimony at 17-18.
ne NMultistate Facilitator's Report at 34.

119 See New York Order 9 433.
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Fp

involved in determining whether the retail service quality issue was due {o Qwe
performance or the CLEC's performance. These issues would need to be liligs
based on the circumstances of each case to avoid windfalls to CLECs when
violation of the state rule was due to their own performance.
5. Limitations

AT&T quarrels with certain aspects of the force majeure and CLEC-bad
exceptions in the QPAP."® In particular, AT&T notes that the force majeure provi
does not reflect the additional refinements suggested by the Facilitator.™* While s
does not believe these provisions are necessary, it has no objection to including 1
provisions of the November 2001 multistate QPAP in the South Dakota plan. ™

The exception for bad faith acts or omissions by CLECs, however, is an 255

part of the QPAP."® It has been included in prior FCC plans,'*" and was approve

120 See AT&T Comments at 33-36.
1 See id. at 33.

Those refinements to the force majeure provision include the foil csmng; Firs
SGAT's force majeure clause is incorporated into the QPAP to replace the
standalone clause. Second, the force majeure exception applies on
benchmark measurements, not parity. Third, Qwest will provide notice of 2
majeure event within 72 hours of the triggering event. Fourth, the forec
obligation is limited to those explicitly required by the SGAT. Fifth, the
majeure or other excusing exception is limited to the duration of the thge
event.

2 Ope example of the potential for CLEC abuse was pointed out in a

Verizon lawsuit against Covad alleging, among other things, that ¢
fraudulently reported false trouble tickets to “obtain{] inflated PAR conoes
from Verizon” and ‘[i]n a single year in Mew York and Pennsylvania aic
received over $1.6 million in PAP price reductions as a resull of its fals
practices.” See Verizon Delaware Inc. v. Covad Commumicalions

- 44 -
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the Facilitator.'® Dr. Griffing of QS also recognized the very real po

could attempt to “"game” the QPARP in order to recaive additional pa

unreasonable and disingenuous for AT&T to ask far this exceplio
8. Voluntary Nature of the QPAP

The QPAP states that “[njothing . . . in any con

Qwest's service performance with the standards defined in the PAP

I

Amended Complaint, Case No. 5:01- ::.VQ&*: 24, 1 95 ML
(emphasis added). In addition, Verizon alleges that ~
infected Verizon's overall PAP reports” daus
certain estab!sshed perfomance metrcs . . . [res
to other carriers.” /d. 9 98. in support of its aér
declarations from 36 former Covad employaes.

124

Missouri PAPs. The Verizon plans contaln
does not even require “bad faith,” simply tha
influences” the performance resulls for any vty
Exceptions and Waiver Process, at 17-18 {ing
order qualily, excessive missed appoiments,
inappropriate X coding on orders where axtended o
delays in rescheduling appointments}.

See Multistate Facilitator's Report at 383
adding a sentence clarifying that this exceplion duey 1
have reasonably been expacted o deliver cont
foreseeable volumes and patierns of dew :
including that in the South Dakota plan

% See Testimony of Marlon Griffing, 8/27/01

payments “get toa high, CLECs will have an in
they'll gain [sic] [game] the system somel
all in at once, take actions that they othe
gain more from having failure than they wil [
also Multistate Facilitator's Report at 38 ¢
manipulative conduct” by CLECs).

7 AT&T Comments at 34,
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16

to be, of itself, non-conformance with tha [Telecor

contends that because Qwest is using the

271 performance, Qwest's non-conformance 1o B

conformance with section 271.'® AT&T's pic

mean the PIDs are mandated by federal law.
implementation of a PAP is “probative avide
obligations after receiving 271 approva

with a PAP standard is the same as conh

conformance constitutes a violation of the Act

to standards that exceed the requiramen
performance results themsslves

legally relevant defenses such as forg

E. Other Foatures

1. CLEC Requasts for

Qwest has agresd {o make

However, AT&T's proposal 1o st an &

2 (OPAP § 17.0.

29 See AT&T Commaeanis at 80,

130

Kansas/Oklahoma Crder g

31

in light of the FCC's mepes
applicants to demonsirate ¢
approval, see, e.g.. Ka
non-conformance with @
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late payment) by which Qwest must provide the data &

i

to produce the raw data is dependent upon a num
Qwest's control:  the circumstances of the @

number of CLECs requesting data during the sa

the extent of the data requested.” As the Mull

the QPAP limits [CLEC raw data

deadlines.”*® The Facilitator recommended that

as soon as reasonably possible.™ Qwest would |

in the QPAP.

2. CLEC Data Proteciion

Pursuant to secticn 14.2, Owest

so that the Commission can analyze ¢

performing adequately.™ ATET amguss
the CLEC data to the Commission; ¢
CLECs directly for the information.
difficult. Moreover, because Qwes

must be allowed to provide the information

132 AT&T also has not demonsls
do not receive the data within

12 Multistate Faciltator's Report at
134 See id.
135

See Testimony of Carl Inouye,
8 See ATET Comments at 48,
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3. Late Reporting Fee

Qwest has agreed to pay a 3$50C fee for each business 4
grace period) that Qwest is late in providing a monthk
performance results. AT&T contends that this late fee should be
per day and that Qwest should also be obligated o pay $
“missing” performance report.’” Qwest believes that its lats fes ¢

in light of the fact that if a report is late (or incomplete), i§ ikely

South Dakota, but thirteen other states as well. Thus, under &7

results, a late report means that payments will likely be
interest.
4. QPAP Payment Recovery in Rates
ATE&T argues that the QPAP should be amandad o m

Qwest may not recover payouts under the QPAP by i

Facilitator recognized, establishing such a prohibition s 4

37 See AT&T Comments at 49-30. For purposes
appears to draw on the Texas plan for its e
$1,000/day payment applies to incomplefe 1
Texas PAP §10.1.

138 See AT&T Comments at 83,
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state rate regulation and goes well beyond the purpose of the

also is entirely unnecessary because it would simply resisle i

articulated position.'*

V. SUMMARY AND CONCLUSION

As demonstrated in my initial affidavit and further des

it

QPAP falls well within the FCC’s zone of reasonabilet

In each of the key areas - the payment leve

9, ang

payments, trigger for Tier 2 payments, sie-month raview,

-- the QPAP either meets or exceeds the provisions |

plans approved by the FCC {and the respective sl

Accordingly, Qwest respectiully reg

recommendation to the FCC determining

reasonableness criteria under the public interest standa

% See Multistate Facilitator's Report at

140 See New York Order ] 443; Texas Ord







Being first duly sworn upon oath, | declare under p

laws of the United States of America that the foregoing is true and ¢or

my knowledge, information, and belief.

Executed on this day of R0,

" MARK S. REYNOLDS

STATE OF SOUTH DAKOTA
COUNTY OF MINNEHAHA

Subscribed and sworn to before me this ___ day of

2

L

nal

Notary Public
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PUBLIC UTILITIES COMMISSION
STATE OF SOUTH DAKOTA

IX THE MATTER OF THE INVESTIGATION }
INTO QWEST CORPORATION’S
COMPLIANCE WITH SECTION 271 (C) OF THE
TELECOMMUNICATIONS ACT OF 1996

OO 1ed

g et Vi1

QWEST’'S SUBMISSION OF ALTERNATIVE QPAP PROVFC

Pursuant to the Commission’s request, Qwest is hereby provi

draft of a proposed South Dakota Qwest Performance Assurance Pla

the recommendations of the multi-state Facilitator. This plan includes s

agreed to make in the April 25, 2002 hearing. except it does not refie

annually updated ARMIS data. Qwest stands by that offer in an

changing the provision requiring the use of 1999 ARMIS d

QPAP in Attachment A in its entirety.

Qwest is also filing in Attachment B, as a possible alternan

Facilitator’s recommended QPAP. as amended by the Stipuim

and Qwest. Attachment B includes the Utah Stipulation and the i

the Utah Stipulation. Again, Qwest offers that amended pli

Boise- 140§ 70,1 002871 62-00G073
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Respectfully submitied this 26" day of April, 2002.

(

J

170.1 0029164-06073

Mary S. Hobson

Stoel Rives LILLP

101 S. Capitol Blvd.. Suite 1900
Boise, ID 83702

208-387-4277

Lynn Anton Stang

Qwest Corporation
1801 California Street
Denver, CO 80202
303-672-2734

it

Attorneys for
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Exhibit K
PERFORMANCE ASSURANCE PLAN

1.0 Introduction

1.1 As set forth in this Agreement, Qwest and CLEC
following Performance Assurance Plan (“PAPTY,
application for approval under Section 27i of the Te
“Act”) 1o offer in-region long distance service.

2.0 Plan Structure

2.1 The PAP is a two-tiered, self-executing
Tier 1 payments if, as apphuahle Qwest do

provides to CLEC and that which it provides to
meet applicable benchmarks.

2.1.1  As specified in section 7.0, 1f Qwest
an aggregate CLEC basis, Qwest shall make Tie;
state regulatory commission or, if required by

22 As specified in sections 6.0 and 7.0 2
a per occurrence basis, (i.e., a set dollar puym
evenis). For the performance measurement:
payment, payment is on a per measure mL

performance, (i.e.,
performance).

an es.ca},atmg pm et

2.3 Qwest shall be in conformance with
to CLEC is equivalent to that which it prov
statistical scoring to determine whether
performance results is significant, 't_hm 15,
Statistical parity shall exist when performance re
result in a z-value that is no greater than gim: oridde
Table in section 5.0

BN

2.4 For performance measuremenis e
benchmarks shall be used. Benchumarks
method. For example, if the imnchmﬁr%
or better, Qwest parfor mance resulls must ?
benchmarks will be adjusted to roun :
cloqest 1ntwer excem when the-sanne. -¢

April 26, 2002Nevembar 6,200l 4

03-372882.01



been attained. In such a situation, the deter
benchmark standard will be made using perfornu
sufficient number of consecutive mounths so i
required to meet the standard. For purposes o
procedure shall count as a single m{mOL S

w 1 T pr‘r p\'amﬁ} "1
B8 ) i

12
>

Performance Measurements

3.1 The performance
Each performance measurams
{("PIDs") developed in the

which are included in the S

Tier 1, Tier 2. or both Tier §

<

4.0 Statistical Measurcment

percentag_es (e.g., Qwesz amﬂ! C
exists between the results for €

permutation test to determine 11 1€
CLEC.

4.2 Qwest shall be in Ctre*wtwmz:mm: i
measurements (whether in the form of men
tevel of disaggregation) are such that

critical z-values as listed iy Table 1. ¢

4.3 Qwest shall be in o
performance result equals
performance. and when the mont
a lower value means better p.,rfﬂ

The formula for determining parity

Where:

13,97



DIFF = Mowest — McLec
Mowest = Qwest average or proporiion
McLee = CLEC average or proportion

GoiFr = square root [6°Qy

G *qwest = calculated variance for

Nowest = Number of observ attong o

neLee = number of observatio

The modified z-tests will be applied to re
30 data points.

In calculating the difference between (w
applies when a larger Qwest value indica
smaller Qwest value indicates a higher lev

- MQWESTv

e
i

431
apply a permutation test to tes;t
applied to calculate the z-statistic using

Calculate the modifi
Pool and mix the CI s
Perform the following i(f ?t} i
Randomiy subdivide the
the original CLE
points, and one reflec
of the original
Compute and stog I
Count the number of umes ii*“
the actual modified z- statistic
Compute the fraction of persy
greater than the statistic {or f§

5.0 Critical Z-Value

Arril 26. 2002Devenbartb.
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5.1 The following table shall be used 10 determine the critic
section 6.0. It is based on the monthly business volume of ¢
performance measurements for which statistic testing is being pett

TABLE 1: CRITICAL Z-VALUE

CLEC volume | LIS Trunks, UDITs, Resale, | Al O
(Sample size) UBL-DS1 and DS-3 :

1-10 1.04*

11-150 1.645

151-300 2.0

301-600 2.7

601-3000 3.7

3001 and above 43

* The 1.04 applies for individual month testing for perlommane:
trunks and DS-1 and DS-3 that are UDITs, Resale,
measurements are OP-3d/e, OP-4d/e, OP-3, OP-0-4/3
For purposes of determining consecutive month
performance measurements disaggregate to zone 1 and z
for purposes of statistical testing.

6.0 Tier 1 Payments to CLEC

6.1 Tier 1 payments to CLEC shall be made solef
designated as Tier 1 on Attachment 1. The paymen
varies depending upon the designation of performunce ¢
Low and the duration of the non-conforming service o
conforming service is defined in section 4.0

6.1.1

Determination of Non-Conforming Mes

measurement whether Qwest has met parity. T ,
according to the monthly CLEC volume for the pert

testing of that parity performance measuremen,

6.2 Determination of the Amount of Pavment:
provided for in sections 6.3 and 10.0, are calculated
performance measurements exceeding the critical
per occurrence or per measurement basis, dep
using the dollar amounts specified in Table 2

upon whether the performance measurement

April 26, 2002November-162001une-20. 1001
01.372882.01




escalate depending upon the number af
standard for the particular measurement.

6.2.1 The escalation of payments fo
matched month for month with de-e:
service For ample xf Qwest %*&3 % YT

meets the standard Qwest nm}mﬂ. no
from month 4 to month 3. If Qwest misses
month 3 level of Table 2 because that is
Qwest misses again the f@ilmmg i
month 4 level. The payment level wii;
upon conforming service sufficient te
level.

25

. 1
onth,

6.2.2  For those performance
Measurements Subject to Per
shall not exceed the amount fist
those performance measurements
Subject to Per Measureme.t Pavi
Table 2 below under the sectivn iah

TABLE 2: TIER-1 PAYME!

Per Occurrence
Measurement Grougp

High
Medium
Low

Per Measurement Cap
Measurement Group

High
Medium
Low

6.3 For collocation, CP-2 :
delineation of collocation busings
collocation jobs and collocation &

per day pavment applied @
collocation job in which

April 26. 2002Mevsnshertb.

01-372882.0!




completed later than the schedul
performed by applving the per day
through 10. the pavment 15 §13
day and so on.

TABLE 3: TIER-1 COLLOCA
Days Late

1 to 10 davs
11 to 20 davs
21 10 30 davs
3110 40 davs
More than 40

6.4 A minimuwm pe
CLEC with annual ord
multiplying $2,000 b

CLEC To the ex m

7.0 Tier 2 Pavmen

7.1 PaymenE 1o the Sme
section 7.4 for Tier 2
pavments and whick ha
being calculated. S
High. Medium, and [
to this categﬁr’imnezm

7.2 Determination
conformance will Z:rc i‘iz
measurement. Non-¢
and 4.3 (for bemhrm ¥
all parity measurements !

determined. toudun s s
ot e e e R Tt e 11 b

nr-r‘rn'rhﬂu 1'n thos owiey et
Yottt A

¥ Fpe e

statistical standard tha
parity.

7.3 Determination «
payments are (,inmm‘ui a
failing performzms%
months. or if two ou
the second consecut
month for Tier 2 meas




on either a per occurrence or per
performance measurement, uging the dolls
Except as provided in section 7.4, t.,m:
performance measurement is designated H

7.5.1 For those Tier 2 measuren
Measurements Subject to Per Mfzagum

7.4 Performance
Tier 2 performarice m
wide (14 state) basis.
measurement paymer

w

performance meas;

GA-1: C;m:‘t
GA-2: Gatev
GA-3: G”t
GA-4:
GA-6:
PO 1:

OpP-2: (ﬂzﬁ Ang
M}vﬁt Calls &

GA-1 has three
measurenients:
aggregated together.

For these measy
results accarcﬁ

TABLE 3% T1




Tl o N R i"“:Mr'}'f 25
Loz - -

8.4

4

(L2
performa

month i







CLECs for the month in question-shalbedetermined. The
deseribed in section 4.0 shall be applied, except that a 1.6% 5 Tt
all parity meaourements but MR-2 and OP-2 Eesthe m“‘;“”” i

=i

Halaes ed top-of a-performanceReasiamen
" Bl O N e
i—-n;n SRS AT ant I b@ r'rxhr\fﬂ o 'Uﬂln.a tn ‘f\m nnn]lx\f{ 16 f‘ 2h "{:“:::‘&r blich

cachlevelof disagaregation OF-Suba-meas umm%m-r

G190  Sien: The Tier 2 nerfoims O
QS tep-2he-lier =P a0 28

Gy IRy f'\ﬂh‘\m’nnn Fnr ﬂ'\n n'\nnth 1n nnncfu\n i
- £acaui 1

TR TETTYy =22 iy

f’);rmauce standard for three r*onﬂwcutzm m anmmm‘ i

a'ﬂ} w0 out of three consecutive months for the 12 mouth 1

For Tler 7 measurements that do not have Tier | counterp
(rwest missed the performance standard for three cor muf

3

3

the standard in anv two out of three consec Uive 1mon
curremt month. If any of these conditions are met and (
measurement in each month, a Tier 2 pavment will be ol

ontinue in each succee ding month until Qwest’

SR TI0 TRIA® Wb a kT s shoss
il P pb ik Nt

S
A Fpa mww

921 Performance Measurements that are

92.1.1 Step 1: The monthly average or the :
would vield the critical z-value for each month shall be
the one used in calculating the z-statistic for the measy
measurements, the benchmark value shall be us

9.2.2.2 Step 2: The percentage difference bets
averages for each month shall be cale ulated . :
diff = (actual average — calculated averageyealoulated
be capped at a maximum of 100%. In all caleul

ection 9.0. the calculated percent difference is capp

Yo

92.2.3 Step 3: For each performance measurenmil
month shall be multiplied by the percentage caicn
three months (rounded to the nearest integer) shail be ¢

& d
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of the per occurrence dollar amount taken from the Llier £ FaylCiit 1o &0 Whalegasiie 2ok
payment to the State for each non-conforming performance measurement.

9.5 Performance Measurements that are Percentages:

93.1 Step 1: For each performance measurement, the monthly percentage that weuld ¥
the critical z-value for each month shall be calculated. The same denominator as
in calculating the z-statistic for the measurement shall be used. (I
measurements, the benchmark value shall be used.)

the On

i

4.3.1.2 Step 2: The difference between the actual percentages and the calculate
for ach of the three non-conforming months shall be calculated. The calculn
measurement is diff = (CLEC result — calculated percentage). This |

applicable where a high value 1s indicative of poor performance, The fom
reversed where high performance is indicative of good performance.

9.3.1.3 Step 3: For each performance measurement, the total number of dat

a g
month shall be multiplied by the difference in percentage calculated in the previc
average for three months shall be calculated (rounded to the nearest integer) and
the result of the per occurrence dollar amounts taken from the Tier 2 F

determine the payment to the State.

>

9.4 Performance Measurements that are Ratios or Proportions:

941 Step 1. For each performance measurement. the ratio that would ¥
value for each month shall be calculated. The same denominator as
calculating the z-statistic for the measurement shall be used. (For benchmark i
the benchmark value shall be used.)

9.4.1.1 Step 2: The difference between the actual rate for the CLEC and thy
for each month of the non-conforming three-month period shal
caleulation is: diff = (CLEC rate — calculated rate). This formuta shall appls
value is indicative of poor performance. The formula shall be
performance is indicative of good performance.

9 4.1.2 Step 3: For each performance measurement, the total number of daw
multiplied by the difference calculated in the previous step for each month, |
three months shall be calculated (rounded to the nearest integer) and multiplic
of the per occurrence dollar amounts taken from the Tier 2 Pavment Table to
payment to the State.

9.5 Performance Measurements for which Tier 2 Payment is Per Measure:
951 For each performance measurement where (Qwest fails to meet the stands
payment to the State Fund shall be the doliar amount shown on the “per meis
the Tier 2 Payment Table.

Page - 11
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8 Low Volume, Developing Markets

For certain qualifying performance standards, if the aggregate monthly volumes of
: participating in the PAP are more than 10, but less than 100, Qwest will make Tier 1
wents to CLECs for failure to meet the parity or benchmark standard for the qualifving
: ’éﬂrm mce sub-measurements. The qualifying sub-measurements are the UNE-P (POTS).
‘i’m resale, and ADSL qualified loop product disaggregation of OP-3, OP-4, OP-5, MR-3,
MR-7, and MR-8. If the aggregate monthly CLEC volume is greater than 100, the
By sious of this section shall not apply to the qualifying performance sub-meastrement.

The determination of whether Qwest has met the parity or benchmark standards will

¢ made using aggregate volumes of CLECs participating in the PAP. In the event Qa

% not meet the applicable performance standards, a total payment to affected CLECs

be determined in accordance with the high, medium, low designation for each per’formance

neastirement (see Attachment 1) and as described in section 8.0, except that CLEC aggregate

volumes will be used. In the event the calculated total payment amount to CLECs is less than
5000, a 1‘ﬂinimum payment of $5,000 shall be made. The resulting 1otal pa\'m°m amount to

viil be apportioned to the affected CLECs based upon each CLEC’s relative share of
e z‘mmbe:r of total service misses.

oSt
il

HF AU the six (6)-month reviews, Qwest will consider adding to the above list of
gualifying performance sub-measurements, new products disaggregation representing new

modes of CLEC entry into developing markets.

1.8 Pavment

111 Payments to CLEC,~ex the State, or the Special Fund shall be made one month
i

ohowing the due date of the performance measurement report for the month for which
ryrment s beina made Qwest will pay interest on any late pavment and underpav‘nkm at the

1.2 Payment to CLEC shall be made via bill credits. Bill credits shall be identified on a
summary format substantially similar to that distributed as a prototype to the CLECs and the
_ommissions. To the extent that a monthly payment owed to CLEC under this PAP exceeds
he amount owed to Qwest by CLEC on a monthly bill, Qwest will issue a check or wire

fer to C LLC in the amount of the overage. Payment to the State shall be made via check
ar wire transfe

A Special Fund shall be created for the purpose of (a) pavment of an independen
and audit costs as specified in section 15.0, (b) payment of an independent arbitrato:
ulu disputes arising out of the six-month review as described in section 16.0. and (¢

Page - 12
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et of other expenses incurred by the participating Commissions in the regional
ution of the PAP,

Uv o5t shczll stablish the Special Fund as an interest bearing escrow account upon the
ction 271 approval of the PAP applicable to a participating state Commission.
, mthofvcd 10 wnhhfwld and dcp051t into the Speuai Fund one-fifth of aH Tier 1

Apa ;BM*m. Thc cost of thc ESCIOW account will be paid for from account ﬁmds.

Fi

1122 Commissions participating in the Special Fund shall appoint a person designated to
wiminister and authorize disbursement of funds. All claims against the fund shall be
nted 1o the Commissions” designates and shall be the responsibility of the participating

issions.  Disbursements from the Special Fund shall first be from Tier 2 funds and
rom Tier | funds. Not less than every two years, Tier 1 funds that are not needed ta
1z continuing obligations of the Special Fund shall be returned on a pro-rata basis to

(hwest shall advance funds, not to exceed $200,000. to meet initial claims against the
al Fund to the extent Tier 1 and Tier 2 contributions are insufficient. Qwest shall be
' _-:d e recover any such advances plus interest at the rate that the escrow account would

P20 Capon Ter T and Tier 2 Payments

v Phere shall be a cap on the total payments made by Qwest for 2 12 month period
beginming with the effective date of the PAP caleadarsear for the State of South Dakota. The
3:‘31;;@1 cap for the State of South Dakota shall be $§15,000.000 (36% of the 1999 ARMIS Ne
' ) "vb ect Lo any applicable adjustment permitted pursuant to section 12.2 amewsts-b
e haa--Attachment-3.  CLEC agrees that this amount constitutes a maximum
BT 11 uap that shall apply to the aggregate total of Tier 1 liquidated damages, including any
such dwmages paid pursuant to this Agreement, any other interconnection agreement, or an
other payments made for the same underlying activity or omission ex-analogeus-performancs
under any other contract, order or rule) and Tier 2 assessments or payments made by Qwes

for the same underlying activity or omission er—analegeus—performance—under any othe

amsthsr-contract, order or rule.

122 Mm&h»@&p&d@&d&@m%b&%%&g—ﬂ%—m%mw—b&
ittt he-monthly cap-shall be-caleulated- :
L ‘W&MMMS@E—&MAL&&@%%%W

RS AR IAHEVATEN 0D R S guant 1@ 1111prn1‘\11y19r\hr\n qnw:xpvﬂ/nn’rc state. vn]pc o
! bt o

TCRTRAS i v C Ty

1h
3

l""'l'!{‘\ \X’II] 1’\1’3 1t1cr/’"‘!c‘l:[" 1'\'\’ C\T'\ "lml“\'l‘]‘\f ﬂnn"}l ‘f\ flﬁp 1\1'\1\'\'\14 T'\QYT{I\Y'\ f\ll
». 5 THrer e

TN sap-The 36% annual cap may be increased to 44% or decreased to 30% o
) AR \h‘s‘ Net Return as follows:




ety shall mcm ‘upon order by the Commwsmn lfthc cap has been exuecdcd for any
,,xw;: ps, riod of 24 months by that same 4 percent or more, provided that: (a) the
sion has determined that the preponderance of the evidence shows Qwest could have
3 “summh thL mp thmu&h 1casonable and p1udu nt effon and (b) the COIT)mbSlOn has

5, axid pr omdcd an oppol tumw fcn Qwest to be heaxd

A decrease in the cap of a maximum of 4 percentage points at any one time shall
. u;}nn order by the Commission after performance for any consecutive period of 24
: in x&iﬂph total pavments are § or more percentage points below the cap amount
4 that: (a) the Commission has determined that the preponderance of the evidence
e pe rformance results underlving those payments results from an adequate Qwes
1o meeting its responsibilities to provide adequate wholesale service and i
f its Jocal markets and (b) the Commission shall have made that determinatior
ing all interested parties an opportunity to be heard.

shall be in effect for the next 24 month perioc
jl}m“”iuﬂq N%’tﬁ the end of the 24 momh period upon which the Commission’s order i;

_Hthe annual cap 15 reached, each CLEC shall. as of the end of the year. be entitled «
fve t}w same percentage of its total caleulated Tier 1 payments. In order to preserve th
Hon _mz_ the annual cap. the percentage equalization shall take place as follows:

The amount by which any month’s total vear-to-date Tier 1 and Tier 2 pavment
5 the Lumnhmx mcamhl\ cap (defined as 1/12 2% of the annual cap times the cumulativi
] ) shall be calculated and apportioned between Tier 1 and Tier .
the pm'cc:mag.r: 1hat each bore of total payments for the Vear—to-date The Tier

Tier 1 apportionment shall be debited against the monthly pavment due 1o eac!
y a;m}\ me, 10 thu ypar -to-date payments received by each-the percentage necessary t

oy 2 AVIMEnts are cxpucted to exceed the cumulatwe monthly uap Lmd for C'lCh mont
-Ai‘ thereafler, Qwest shall recover any debited amounts by reducing pavments due 1
im il at month and any ‘%ucceudmﬂ momhs as necessary.
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Eimiiations

The PAP shall not become available in the State unless and until Qwest receives
setion 271 authority from the FCC for that State.

2

rsvest will not be liable for Tier 1 payments to CLEC in an FCC approved state until
GE wn has approved an interconnection agreement between CLEC and Qwest which
nrovisions of this PAP.

Jwest shall not be obligated to make Tier 1 or Tier 2 payments for any measurement
i the extent that non-conformance for that measurement was the result of any of the
i} with respect to performance measurements with a benchmark standard, a Force
re gvent as defined in section 5.7 of the SGAT. Qwest will provide notice of the
;, x\f a I’“‘nrs;c‘ Maieurc a\‘em within 72 hours of the time Qwest 1eams of the event or

ik w-m&wwﬁ-numma ental-d ,
ETRCR A ey b S 1% ol 7) an act or omission b\r a CLEC Lhat is contrary to any of it
aions umhr its mlcxconnectlon agreement with Qwest or under federal or state law;
o1 ot omission by CLEC that is in bad faith, Examples of bad faith conduct include, bm are
sl imited (o unreasonably holding service orders and/or applications, “dumping” orders o
15 1n unreasonably large batches, “dumplng orders or applications at or near th
f‘a‘i a business day, on a Friday evening or prior to a holiday, and failing to provids
: forecasts to Qwaest for services or facilities when such forecasts are explicitly requirec
AT e-reasonabbprovide-senvices-or-facilitissr-or 3) problems associated with third
ems or equipment, which could not have been avoided by Qwest in the exercise o
: diligence, provided, however, that this third party exclusion will not be raised 1
¢ more than three times within a calendar year. If a Force Majeure event or othe
’m gvent recognized in this section merely suspends Qwest’s ability to timely perforn
tivity subject to a performance measurement that is an interval measure, the applicabl
me in which Qwest’s compliance with the parity or benchmark criterion is measure
b cw.nded on an hour-for-hour or day-for-day basis, as applicable, equal to the duratio

(west will not be excused from Tier 1 or Tier 2 payments for any reason except &
riked in Section 13.0. Qwest will have the burden of demonstrating that its nor
ormance with the performance measurement was excused on one of the grounc
ibed in this PAP, A party may petition the Commission to require Qwest to depos
ateed payments into an escrow account when_the requesting party can show cause, such ¢
y xnés nrovided i in the Uniform Commercial Code for cases of commercial uncertainty.

Page - 15
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'*z,mdmsz anv other provision of this PAP, it shall not excuse performance that
onably have been expected to deliver assuming that it had designed,
fted, pzmxsmncd and otherwise provided for resources reasonably required
ble volumes and patterns of demands upon its resources by CLECs.

{west's agreement to implement these enforcement terms, and specifically its
st 1o pay any “liquidated damages” or “assessments” hereunder, will not be
=l as sn admission against interest or an admission of liability in any leg al,
tory, of other proceeding relating in whole or in part to the same per formance.

C1LEC may not use: 1) the existence of this enforcement plan; or 2) Qwest’s paymen
~1 “Hyuidated damages” or Tier 2 “assessments” as evidence that Qwest has
wated in the provision of any facilities or services under Sections 251 or 252, or ha:
v state or federal law or regulation. Qwest’s conduct underlying its performance
P, however are not made inadmissible by its terms.

- secepting this performance remedy plan, CLEC agrees that Qwest’s perforrnancy
:ct to this remedy plan may not be used as an admission of liability or culpability fo
i of any state or fcdaral law or regulation. (Nothing herein is intended to preclud:
1 m:miu,.m;: evidence of any Tier 1 “liquidated damages™ under these provision
e of offsetting the payment against any other damages or payments a CLEC
er.) The terms of this paragraph do not apply to any proceeding before th
an or the FCC to determine whether Qwest has met or continues to meet th
wents of section 271 of the Act.

neorporating these liquidated damages terms into the PAP, Qwest and CLES
hh PAP agree that proof of damages from any non-conforming performanc
et would be difficult to ascertain and, therefore, liquidated damages are

Je approximation of any contractual damages that may result from a non-conformin
,,f‘x"mm::; me'murcment Qweﬂ and CLEC further agree that Tier 1 pavments mad

5 This PAP contains a comprehensive set of performance measurements, statistic
hodologies, and payment mechanisms that are designed to function together, and onl
=ther, as an integrated whole. To elect the PAP, CLEC must adopt tha P KP in its entiret,

s »rwrmcctmn agreement with QwestinJigu-of-other.alis e,
C CLE

2 MMMWMMMMWM

‘*A"TL‘ an (’Tpf‘ I3 nhnxn@__@,ﬁ_p@nq_@d;@g Sba” be SPGGlﬁgd s 13@?@@ %ﬁ%ﬂﬂ

gment. By electing remedies under the PAP, CLEC waives any causes of action based
gractual theory of liability, and any right of recovery under anv other theory of Liabili
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“luding but not limited to a regulatory rule or order) to the extent such recovery is related
harm compensable under a contractual theory of liability (even though it is sought through
actual claim, theory, or cause of action).

. If for any reason CLEC agreeing to this PAP is awarded compensation for the sam
erlving activity or omission or—analogeus—whelssale—performance—for which Tier |
wents are made under this PAP severed-bythis RAR, Qwest may offset the award with
amounts paid under this PAP or offset future payments due under the PAP by the amount o
any such award. This section is not intended to permit offset of those portions of any
nages allowed by noncontractual theories of liability that are not also recoverable unde
um'ﬂ t.hemw% of ll'iblht\’ Nothing in this PAP shall be read as pemﬁttim an oi’fse‘

Qwest shall not be liable for both Tier 2 payments under the PAP and assessments

tions, or other payments for the same underlying activity or cmission es—analegpu
sanee-pursuant to any Commission order or service quality rules.

Whenever a Qwem TICI‘ 1 paymem to an individual CLEC exceeds §3 million i
sp-adie B & : gihven-month-encesd-the—maninbecar
)west may commence a proceeding to demonstrate why it should not be required to pav an
smount in excess of the $3 million. Upon timely commencement of the procee eding. H'w €s
must pay the balance of payments owed in excess of $3 million thethreshs

eserow, 1o be held by a third-party pending the outcome of the proceeding. To mvoke thes
eserow provisions, Qwest must ﬁle not later than the due date of the Tier 1 payments. its a
application-demensirating-why ired-Lo-Pas—an AR RN e R
seocedural-threshold. Qwest will have the burden of proof to demonstrate why. under th
circumstances, it would be unjust to require it to make the pavments in excess of 8

ion, the-applicable-thresholdamount.  If Qwest reports non-conforming performance 1

EC for three consecutive months on 20% or more of the measurements reported to CLE
uﬂd 1as incurred no more than $1 million in hability to CLEC, then CLEC may commence
similar proceeding. In any such proceeding CLEC will have the burden of proot 1
demonstrate why, under the circumstances, justice requires Qwest to make payvments i
exgess of the amount calculated pursuant to the terms of the PAP. The disputes identific
ﬂns %u,uon shall be msolved in a manner specified in the Dispute Resolution section of
' with the CLEC.

i
i
e

14,0 Reporting

14.1  Upon receiving effective section 271 authority from the FCC for a state, Qwest

provide CLbC that has an approved interconnection agreement with Qwest, a monthly repc
of Qwest’s performance for the measurements identified in the PAP by the last day of
month following the month for which performance results are being reported. Howew
{west shall have a grace period of five business days, so that Qwest shall not be deemed o
of compliance with its reporting obligations before the expiration of the five business d
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grace period. Qwest will collect, analyze, and report performance data for the
listed on Attachment 1 in accordance with the most recent version of the Pils.
request, data files of the CLEC’s raw data, or any subset thereof, wili be transm
charge, to CLEC in a mutually acceptable format, protocol, and transmiission medium.

142 Qwest will also provide the Commission a monthly report of aggregate CLEC
performance results pursuant to the PAP by the last day of the month fellowing the mos *;E"z et
which performance results are being reported. However, Qwest shall have a grace penod o
five business days, so that Qwest shall not be deemed out of compliance with its repe m;
obligations before the expiration of the five business day grace period. Individual CLEC
reports of pamclpatmg CLECs will also be available to the Commxs%mn upnn request. &=

£

m&s&y@n—f@mr—By accepting this PAP, CLEC mmema to (3‘.& est prs
QLEC S report and raw data to the State Commission. Pursuant to the terms of an order
Commission, Qwest may provide CLEC-specific data that relates to the PAP. prov ide
{Jwest shall first initiate any procedures necessary to protect the confidentiality and o prev
the public release of the information pending any applicable Commission proc *dt,.;:
further provided that Qwest provides such notice as the Commission directs to the O]
involved, in order to allow it to prosecute such procedures to their completion. ﬂam 'z
participating CLEC raw data, or any subset thereof, will be transmitted. without charg
Commission in a mutually acceptable format, protocol. and transmission form.

o

143 In the event Qwest does not provide CLEC and the Commission with a monthb
report by the last day of the month following the month for which performance results ar
being reported, Qwest will pay to the State a total of $500 for each business day for whic
performance reports are ~due-afterafive-business-dav—grace-peried.5 1o 10 business da‘. 5
the due date; 51,000 for each business day for which performance reports are |
business days past the due date; and $2,000 for each business day for which ;v '
resulis are more than 15 business days past the due date. If reports are on time ! :
missing performance results, Qwest will pay to the State a total of one-fifth of the fate '“pm
amount for each missing performance measurement, subject to a cap of the full late repo
amount. This These amounts represents the total payments for omitting perio TITHAL
measurements or missing any report deadlines, rather than a payment per uport Prior w th
date of a payment for late reports, Qwest may file a request for a waiver of the p AVInen!
which states the reasons for the waiver. The Commission mayv grant the watver, deny th
waiver, or provide any other relief that may be appropriate.

a (

recalculation shall be limited to the preceding three vears (measured from the
provision of a monthly credit statement or payment due date). Qwest shall re
records to demonstrate fully the basis for its calculations for long enoug
potential recalculation obligation. CLEC verification or recalculation efforts sh
reasonably contemporaneously with Qwest measurements. In any event.

maintain the records in a readily useable format for one vear. For the remaining twe ve

144 To the extent that Qwest recalculates pavments made under this
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the records may be retained in archived format. Any payment adjustments shall be subject
the interest rate provisions of section 11.1.

15.0  Integrated Audit Programs/Investigations of Performance Results

15.1 __Audits of the PAP shall be conducted in a two-year cycle under the auspices of i
participating Commissions in accordance with a detailed audit plan developed by ¢
independent auditor retained for a two-year period. The participating Commissions sim
select the independent auditor with input from Qwest and CLECs.

15.1.1 The participating Commissions shall form an oversight commitiee of C onImissione.
who will choose the independent auditor and approve the audit plan. Any disputes as to i
choice of auditor or the scope of the audit shall be resolved throu(rh a vote of the chairs of i
participating commissions pursuant to Section 13.1.4.

15.1.2 The audit plan shall be conducted over two years. The audit plan will ide ntify i
specific performance measurements to be audited, the specific tests to be conducted, and
entity to conduct them. The audit plan will give priority to auditing the higher risk e

o A.:.i

1dwnhed n the OSS 1epon The two- year cycle wnl (.\ammt rlsl\s h} cl\ to mat aeTos

rore model ate areas of risk should be examined durmfr the two- \rzm ey d Thu first
a two-vear cycle will concentrate on areas most likely to require follow-up in the see

15.1.5 The audit plan shall be coordinated with other audit plans that may be conducted t
other state commissions so as to avoid duplication. shall not impede Qwest’s ability
comply with the other provisions of the PAP and should be of a nature and scope that #-can
conducted in accordance with the reasonable course of Qwest's business operations.

15.1.4 Any dispute arising out of the audit plan, the conduct of the audit. or audit resul
shall be resolved by the oversight committee of Commissioners. Decisicns of the (W"ﬁ:y
commitiee of Commissioners may be appealed 0 a committee of the dm < of
participating Commissions.

152 Qwest may make management processes more accurate or more efficient to perfor
without sacrificing accuracy. These changes are at Qwest’s discretion but will be ’x;mu tedd
the independent auditor in quarterly meetings in which the auditor may ask questions abo
changes made in the Qwest measurement regimen. The meetings, whiclr will bt}: I%.z'z.z,i;.;g' |
Qwest and the independent auditor, will permit an independent assessment of the materiali
and propriety of any Qwest changes, including. where necessary, testing of the chunue a.%f:
by the independent auditor. The information gathered by the mdnp‘*nmm auditor mav be ¢
basis for reports by the independent auditor to the participating Commiss wng“nd, wih

Comm issions deem it appropriate, 1o other participants.

153 _In the event of a disagreement between Qwest and CLEC as to any is
the accuracy or integrity of data collected. generated. and reported pursuan
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cest and the CLEC shall first consult with one another and attempt in good faith to resolv
issue, 1f an issue is not resolved within 45 days after a request for consultation. CLEC a

051 may, upon a demonstration of good cause, (e.g., evidence of material errors «
iscrepancies) request an independent audit to be conducted, at the initiating party’s expens
1 independent auditor will assess the need for an audit based upon whether there exists
verial deficiency in the data or whether there exists an issue not otherwise addressed by tt
udit plan for the current cycle. The dispute resolution provision of section 18.0 is availabl
va W party questioning the independent auditor’s decision to conduct or not conduct a CLE:

ested audit and the audit findings, should such an audit be conducted. An audit may nt
nroces ad until dispute resolution is completed. Audit findings will include: (a) gener
applicability of findings and conclusions (i.e., relevance to CLECs or jurisdictions other ths
the ones causing test initiation), (b) magnitude of any payment adjustments required and, {
whether cost responsibility should be shifted based upon the materiality and clarity of ar
_{}waxt non-conformance with measurement requirements (no pre-determined variance
appropriate, but should be based on the auditor’s professional judgment). CLEC may n
request an audit of data more than three years from the later of the provision of a month
crec m xt*ncmcnt or payment due date.

154  Expenses for the audit of the PAP and any other related expenses, ex cept that whi
mav be assigned under section 15.3, shall be paid first from the Tier 2 funds in the Speci

i md The remainder of the audit expenses will be paid one half from Tier 1 1?,mub it
eolal Fund and one half by Qwest
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155 Qwest will investigate any second consecutive Tier 2 nuss to determine th g
the miss and to identify the action needed in order to meet the standard set forth in th
performance measurements. To the extent an investigation determines that o CLEC
responsible in whole or in part for the Tier 2 misses, Qwest shall receive eredit against i
Tier 2 payments in an amount equal to the Tier 2 payments that should not have beep w
The relevant portion of subsequent Tier 2 payments will not be owed until any ¢
CLEC problems are corrected. For the purposes of this sub-section, Tier
measurements that have not been designated as Tier 2 will be ugg al
results will be investigated pursuant to the terms of this Agreement.

16,0 Reviews

16,1  Every six (6) months, beginning six months after the etfective date of the
271 approval by the FCC of one of the states that participated in the multi-state ()
271 proceedmg, Qwest, CLECs, and the Commissions of those state shall part
common review of the performance measurements to determine whether m
should be added, deleted, or modified; whether the applicable benchmark standa
modified or replaced by parity standards; and whether to move a clags
measurement to High, Medium, or Low or Tier 1 to Tier 2. The criterion for te
of a measurement shall be whether the actual volume of data points was lesg or gres
anticipated.  Criteria for review of performance measurements, other thaz;
reclassification, shall be whether there exists an omission or failure to capte
performance, and whether there is duplication of another measurement. The G
period will begin upon the FCC’s approval of Qwest’s 271 application for that particula
Changes shall not be made without Qwest’s agreement, except that disputes ag to wh
new performance measurements should be added shall be resolved by ene s
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proceeding conducted pursuant to section 5.18.3 of the SGAT, which shall bind CLEC an
Qwest and all parties to the arbitration and determine what new measures, if anv, .,im i b
included in Exhibit K to the SGAT. The administration expenses of the six month r;mu;fs
and of an arbitrator shall be paid from the Special Fund.

16.2  Two years after the effective date of the first FCC 271 approval of the PAP, ti}
participating Commissions may conduct a joint review by a independent third party

examine the continuing effectiveness of the PAP as a means of inducing campﬁa
performance. This review shall not be used to open the PAP generally to amendment, bt
would serve to assist Commissions in determining existing conditions and reporting to th
FCC on the continuing adequacy of the PAP 1o serve its intended functions. The expense «

the reviews shall be paid from the Special Fund.

A S

ﬁﬁ that ume, the (‘,mﬁms*«*imf: and
whether 115 camtinuation is nece
2 TA marken thot Siate PAP shall be resgd
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a- 1, PO-3b-1, and PO-3c.

5 P07 a5 two “families;” PO-6a/PO-Ta and PO-6b/PO-7b. Measurements within each family
sportnity with only the measurements with the highest payment being paid.

PR AT A A 0 2 0D Qr-‘ and OB 3dle NMeaguraments aathin each ‘an”y chare -
bbb ety ol e 1T A~ +AET ezt

wr o

-5 Y 4 T » G g M - . .
i aiienly-the-measurement-with-the-highestpayment-being paid-

{oel with OF-6 13 five “families,” OP-4a/OP-6-1, OP-4b/OP-6-2, OP-4¢/OP-6-3, OP-4d/OP-6-4, an
rits within each family share a single payment opportunity with only the measurement witl
: paid

AP, ©P<6a and OP-6b will be combined and treated as one. The combined OP-6 break
$A L OP-6-2 (outside MSA), OP-6-3 (no dispatch), OP-6-4 (zone 1), and OP-6-5 (zone 2).
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fornanee Measnrements Subject to Per Measurement Caps

Recorded Usage Records — BI-1 (Tier 1/Tier 2)
=~ Adjustments for Errors — BI-3 (Tier 1)
teness « BI-4 (Tier 1/Tier 2)
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ATTACHMENT B

T COMMISSION OF UTAH

Docket No. 00-049-08

z STIPULATION BETWEEN

. ADVOCACY STAFF AND QWEST
: REGARDING PERFORMANCE

: ASSURANCE PLAN

acting as Advocacy Staff for the Public Service
) pursuant to the Procedural Order issued December 6,
jon (" Qwest™) hereby stipulate that the sections of the
AP aached to this Stipulation as Attachment 1 are intended

v the PAP recommended by the “Staff Report on the

PAPYT dated October 26, 2001 (* Advisory Staff’s



st on (hwest's Performance Agsurance Plan” issued

\lation is based vpon the following:

Sf the 14 states participating in Qwest’s Regional

. invited interested parties to participate in a

o of 4 consensus PAP. Staffs of the state

i

sarplers ("CLECS™), including AT&T

Toe, CATET), WorldCom, Inc. ( sWorldCom”),

Ine. (“MeLend™), X0 Utah, Inc. (“X0O7) and

3 and LD will be referred to hereinafier collectively as

¢ participated in the collaborative. Five mulu-day

calls ang numerous exchanges of proposals, supporting

15 gnd payment structure of the PAP approved by the

4 (CFCCT) in SBO Communications, Inc.’s application

e of Texas (“Texas PAP”) served as the starting point for

aiy 1 collaborative process, CONSENSUS Was reached on a

41 modifications to the Texas PAP.

n Antonuk of The Liberty Consulting Group, the
n and the commissions from six other states to conduct multi-state
rg.C.§271 ("Facilitator™) issued a report on the PAP dated

3. Qwest filed a PAP with the Commission on November 15
. recommendations. Qwest will file a red-lined version of the
hment 1 inte the PAP filed in this docket on November 15,

Seaff's Report, Joh




20 that further collaborative efforts were in doubt,

pating in multi-state workshops on other aspects of

al states also decided to participate in these multi-

. whir had not previously been involved in the ROC

it these bearings. Procedural issues were resolved by
¢ were held during the weeks of August 13 and August 27,
% submitted evidence and commeret. Briefs and reply briefs

i addition to the staffs of the nine state commissions,

NorfdCom, and XO/ELL participated in this process. Through this

sohid on additional PAP issues.

&

001, the Facilitator issued the Facilitator’s Report in all states

sty Report recommended resolutions for all impasse issues.

- 2, 2001, Utah Staff issued Advisory Staff’s Report. Although

nsistent with the Facilitator’s Report on many issues, it

+

wor's Report on several significant issues.




*

sy 6, 2001, Qwest filed comments on Advisory Staff’s Report

¢ith the changes made by Advisory Staff to the Facilitator’s

" WorldCom and XO/ELI also filed comments. They agreed with

dations of Advisory Staff’s Report, but suggested that Advisory Staff
increasing Qwest’s obligations under the PAP on some issues.

41 conference on the PAP was held before the Commission on

At the teehnical conference, Qwest and the CLECs presented their

sitssion and responded to questions from the Commission and Advisory

2

Digeernber 6, 2001, the Commission issued the Order temporarily

tith Hooper as Advocacy Staff for purposes of determining if agreement could

v the PAY, The Order directed interested parties to contact her to participate in

w pegotiations by December 18, 2001 and indicated that any party could seek to

b Tor negotiations beyond December 18, 2001,

143, Pursnant 0 the Order and notice issued on December 10, 2001, Advocacy Staff

an Diecember 12, 2001 at which Qwest, AT&T, WorldCom, XO/ELI and the

Telecom Association participated. At the meeting, Advocacy Staff stated that the

Hseussions was to determine if agreement could be reached on resolution of

e bounds being the Facilitator’s Report and Advisory Staff’s Report. All parties

1 1o present their views on each of the issues in which the Facilitator’s and



ely with other parties. Qwest was unwilling to be bound to

i parties. Advocacy Staff determined that further negotiations,

1" meetings, would be worthwhile and requested that the

w date for negotiations beyond December 18, 2001, Since December 18,

has had several additional meetings and discussions with Qwest and

i discussions with CLECs.

v Geaff and Qwest stipulate that the provisions of the PAP attached to

1 Stipulation are intended to resolve the issues raised and changes to the

w Advisory Staff’s Report that differ from those in the Facilitator’s

15 Alhwugh the CLEC parties have not entered into this Stipulation, Advocacy

aiven serious consideration to the positions they have expressed in both

it

and positions taken during this negotiation period, and has attempted {0

@ these positions to the extent possible consistent with the public interest.

't and Qwest stipulate that the Commission should immediately issue a notice

#

P Fanuary 23, 2001, AT&T filed “AT&T's Notice of Violation of the Public Service

orthwith Determination” objecting 1o the separate negotiations. Qwest responded on
abiecting to AT&T’s notice and requesting that the negotiations be allowed to

" filed "AT&T s Notice of Continued Violation of the Public Service Commission of
53001 Order and Motion To Compel” on March 4, 2002, reiterating the argument




pportunity to comment on this Stipulation and recommend that they be

bt comnents to the Commission before the Commission accepts this

-% submit comments opposed to this Stipulation, Advocacy Staff and

that they be given seven days to respond to those comments before the

o this Stipulation. Thereafter, if the Commission believes further
ary, Advocacy Staff and Qwest recommend that the Commission

wigd conference or hearing at the Commission’s earliest convenience.

The Order divected that “public policy justification” be provided for the

hed on the PAP. In general, Advocacy Staff and Qwest have attempted to
t's interest in allowing future changes in the PAP with Qwest’s interest in having
fing its obligations and potential liability under the PAP. They have atrempted

ry Stafl’s interest in flexibility in approaching issues either on a Utah-only

# muhiistate basis with Qwest’s interest in limiting exposure to potentially duplicative

Bh Advocacy Staff and Qwest reserve the right to withdraw from this Stipulation or

o support positions different than those set forth in this Stipulation if the

o tejeets all or any portion of the proposed language contained in Attachment 1,

wends any different or additional conditions with respect to such issues or is not able to

silive recommendation to the FCC based on the November 15, 2001 PAP as

Py Attnchioent 1. In such case, neither Advocacy Staff nor Qwest shall be bound or

Ehy the terms of this Stipulation, and each of them shall be entitled to seek

on of the Commission’s recommendation regarding changes to the proposed PAP

ey steps as it deems appropriate.

-6 -



Fxeept to the extent expressly stated in this Stipulation, nothing in this

1 be (1) eited or construed as precedent or as indicative of Advocacy Staff’s or

o a resolved issue or (2) asserted or deemed to mean that either of them

- adopted the other’s legal or factual assertions in this or any other proceeding,

. befare the Commission, the state courts of Utah or of any other state, the

£ the United States of America, or the FCC. The limitation in this paragraph

- 10wy proceeding to enforce the terms of this Stipulation. In entering into this

. neithier Advouacy Staff nor Qwest is walvine any position regarding the
(o = and

EY

15 authority,

7. Advocacy Staff and Qwest acknowledge that this Stipulation is the product of

1 and compromise and shall not be construed against either of them on the basis that

+ the drafier of any or all portions of this Stipulation. This Stipulation constitutes

s and (Ohwest's entire resolution of all matters set forth herein, and it supersedes

&

seier aral and written understandings or resolutions on such matters that previously

curred in this proceeding, and no such prior understanding or resolution or related

ratiens shall be relied upon by them.

s, Advocacy Staff and Qwest agree to support acceptance of the Stipulation by the




DATED: March 27, 2002.

Tadith Hooper Lynn Anton Stang
Qwest Corporation
Advocacy Staff
Gregory B. Monson
Ted D. Smith
STOEL RIVES LLP

Attorneys for Qwest Corporation




CERTIFICATE OF SERVICE

¥ wertily that & copy of STIPULATION BETWEEN ADVOCACY STAFF AND

GARDING PERFORMANCE ASSURANCE PLAN was served upon all parties

: st for this docket and upon the Multi-state 271 Super List by electronic mail on




‘€ PERFORMANCE ASSURANCE PLAN

TIER 2 TRIGGERS

thstanding the Tier 2 payment provision in section 9.1.2, if Qwest’s monthly
eastrement payment percentage (as measured by the pcrcelltage of measurement
sriunities where the plan did not require Qwest to make a payment to CLECs 1o the
' mmmnmu) falls below 83% for any 5 of 12 consecutive months, it will result in
the Tier 2 °2 out of 3 consecutive month” provision for Tier 2 performance
4 in section 9.1,2, such that payments for Tier 2 measurements without a Tier 1
se made with respect to the first month of nonconforming performance and
r I performance measurements with a Tier | counterpart would be made with
ond (‘ztmswuﬁ ve month of nonconforming performance. All other provisions in
bt apply. This modification shall be limited to those performance measurements
ape of nanmmorrmnﬂ sub-measures was below 83% during the same 3 months
his provision. If Qwest’s monthly conforming measurement payment percentage
or amy 9 consecutive months following modifications required by this section. the
shat] revert to their state prior to such modifications.

INTEREST

CLEC, the State, or the Special Fund shall be made one month following the
: rfprmance measurement report for the month for which payvment is being made.
% pw mterest on any late payment and undupa\ ment at the State of Utah post

: trate, as found in Utah Code Ann. § 15-1-4. On any overpavment, Qwest is

t future payments by the amount of the overpayment plus interest at the Utah
interest rate.

SPECIAL FUND

n the execution of @ memorandum of understanding with the Utah Commission, a
fund and a I”szzh Discretionary Fund shall be created for the purposes and in
Ath section 11.0. The Utah Commission shall appoint a person designated to

! i'shw sement of funds. All claims against the funds shall be presented
signate and shall be the responsibility of the Utah Commission.

ail establish the Utah Special Fund and the Utah Discretionary Fund as separate
»w accounts. Upon Qwest receiving effective section 271 authority from the
wah, the Commission shall determine and direct Qwest to deposit into the
wr 1y one-fifth of all Tier 1 payments that exceed the month 1 payment

fe T and one-third of all Tier 2 payments or 2) 50% of all Tier 2 payments.

-10 -



v other Tier 2 payments into the Utah Discretionary Fund. The costs of the
wili be paid for from the accounts’ funds.

5
FEk

scinl Fund shall be created to pay the independent auditor and audit costs for
sal audit as specified in section 15.0-15.4 or audit costs associated with a

o section 13.5, and to pay expenses incurred by the Commission in

nal review of the PIDs. Disbursements from the Utah Special Fund

- funds and second from Tier 1 funds. Not less than every two years,

Aot nex ci'c.d 10 meet the continuing obligations of the Special Fund shall be

SR

‘ *?;‘m,ud fx‘hdu bf I‘xmmd to L ah Mewnnnumcauons mmatwes Any excess funds in
al Fund may be transferred to the Utah Discretionary Fund at the Commission’s

[ the Utah Commission chooses not to participate in the regional audit pursuant
{ (1154 and the account balance of the Utah Special Fund escrow account is less
1 the time of any annual audit described in section 15.5, a transfer of funds from
eionary Fund to the Utah Special Fund shall be allowed in the amount necessary
i qah Special Fund balance to $50,000.

{thatanding the provisions herein, Qwest shall advance sufficient funds to any
Special Fund established by participating states, set up for the purpose of a regional
Afied in sections 15,0-15.4, not to exceed $200,000 (or $500,000 in the event 6 or
sicipate in the regional audit) in order to meet initial claims against that Fund to
Ccontributions from Tier 1 and/or Tier 2 payments are insufficient. Qwest shall be
sgcaver any such advances plus interest at the rate that such an escrow account would
L irom future Tier 2 payments,

CAP

shall he an initial procedural annual cap (‘initial cap’) on the total payments made
anv consecutive 12-month period beginning with the effective date of the PAP for
fah (Uplan \ car”). The amount of this initial annual cap for the State of Utah shall
P{24% of hc 1999 Utah ARMIS Net Return). During any given plan year, Qwest
4 to make payments in excess of the initial annual cap, as described in section
event shall the annual payments exceed maximum cap of 44% of the 1999

i Not Return, or $56,000,000. CLEC agrees that these provisions will result in a
annual cap that shall apply to the aggregate total of Tier 1 liquidated damages,

%% damages paid pursuant to this Agreement, any other interconnection

, ‘ pa\'mcm\ made for the same underlying activity or omission under any
. and Tier 2 assessments or payments made by Qwest for the same underlying

ia} procedural cap described in 12.1, or any subsequent cap established by the
o pursunt 1o this section which is under the 44% maximum cap (‘existing cap’). is



i, ar is projected to be exceeded. prior 1o the end of any plan year, Qwest may file a

on with the Commission seeking relief from making pavments in excess of the existing cap.
Jwest’s filing, the Commission shall initiate an expedited proceeding to determine

a 1{1 to what extent Qwest should be required to make payments in excess of the ex Kisting
xeeed the 44% annual cap.) Qwest will not be required to make payments in
xisting cap pending the outcome of the proceeding before the Commission. The

all use a public interest standard in deciding whether to raise the existing cap.

i %n required to make payments in excess of the existing cap only if the Commission

. after the expedited proceeding, that the public interest requires the existing cap 10 be

1. Tté nmi g its determination on whether the public interest requires such action. one of E}“
n’s primiary considerations in raising or maintaining an exi sting cap shall be whethe
Id have remained below the cap through reasonable and prudent efforts. In such a
(s »:SL 5}151“ ha\ e the burden of establ_mhmg that it could not have remained bv.o W

S st‘mid mal\c pu\vmenls in excess of the existing cap, Q\\ est sha}l be rcqulrcd to maLc

i pavments that were suspended with interest and continue to make payments pursuant
aw cap eswblished by the Commission. If no petition is filed, Qwest shall be required 10

to make Tier 1 and Tier 2 payments under the plan for the remainder of the plan vear up
g cap of 44% of 1999 ARMIS Utah Net Return.

| EQUALIZATION

o

£L3 Ilthe apmual eap is reached, each CLEC shall, as of the end of the plan year, be entitled
e the same percentage of its total calculated Tier 1 payments. In order to preserve the
tion of the annual cap, the percentage of equalization shall take place as follows:

12.3.1 The amount by which any month’s total year-to-date Tier | and Tier 2 payments
exeeeds the cumulative monthly cap (defined as 1/12™ of the annual cap times the

et muim\ ¢ number of months to date) shall be calculated and apportioned between Tier |
and Tier 2 according 1o the percentage that each bore of total payments for the year-to-
date. The Tier 1 apportionment resulting of this calculation shall be known as the
“Tracking Account.”

12.3.2 The Tier 1 apportionment shall be debited against the monthly payment due to
sach CLEC, by applying to the year-to-date payments received by each the percentage
necessary (o generate the required total Tier 1 amount.

12.3.3 The Tracking Amount shall be apportioned among all CLECSs so as to provide
cach with payments equal in percentage of its total year to date Tier 1 payment

g,{ix, !ut Wns.

2347 lw caleulation shall take place in the first month that the vear-to-date total Tier 1
aned Tier 2 payments are expected to exceed the cumulative month ly cap and for each
monih fsi that year thereafter. Qwest shall recover any debited amounts by reducing
payments due 1 any CLEC for that month and any succeeding months, as necessary.
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OFFSET

PAP contains a comprehensive set of performance measurements, statistical

ies, and payment mechanisms that are designed to function together, and only
integrated whole. To elect the PAP, CLEC must adopt the PAP in its entirety in
tion agreement with Qwest in lieu of other alternative standards or relief. Where
wdards or remedies for Qwest’s wholesale performance are available under rules,
iraets, including interconnection agreements, CLEC will be limited to either PAP
1 renmedies or the standards and remedies available under rules, orders or contracts
choice of remedies shall be specified in its interconnection agreement,

st shall be entitied to seek an offset against any recovery by CLEC under any
il theory of liability (including but not limited to tort and antitrust claims).

in mta PAP shall be read as permitting an offset related to Qwest payments related to
ird-party physical damage to property or personal injury.

iz
o

?w srw;sgm{ (”)wc‘%‘[ belie\'es tha‘t some Tier 2 pavmems reqmred to be made undm this

CREIVICE c;ua!ux‘ zulns or Cumnnssmn OTdClS Qwest may make such Tlu 2

ecial interest bearing escrow account and then dispute the payments before the
on. if i Qwest can show that the payments relate to the same underlying activity or
ity retain the Tier 2 pavments and any interest accrued on such payments.

AUDITS

E84 Integrared Audit Program/Investigations of Performance Results

of the PAP shall be conducted in a two-year cvcle under the auspices of the
smmissions in accordance with a detailed audit plan developed by an independent
ained for a two-vear period. The participating Commissions shall select the

e auditor with input from Qwest and CLECs.

wticipating Commissions shall form an oversight committee of Commissioners
¢ the independent auditor and approve the audit plan. Any disputes as to the
ditor or the scope of the audit shall be resolved through a vote ofthc chairs of the
missions pursuant to Section 15.1.5,

it plan shall be conducted over two years. The audit plan will identify the

nance measurements to be audited, the specific tests to be conducted, and the

uet them. The audit plan will give priority to auditing the higher risk areas

T f“‘i» report. The two-year cycle will examine risks likely to exist across that

B past history of testing, in order to determine what combination of hi gh and more
g_'sz risk should be examined during the two-vear cycle. The first vear of a two-

sacentrate on areas most likely to require follow-up in the second year.




.

t.4 The audit plan shall be coordinated with other audit plans that may be conducted by other
wite commissions so as to avoid duplication, shall not impede Qwest’s ability to comply with the

ather provisions of the PAP and should be of a nature and scope that it can be conducted

aent with the reasonable course of Qwest’s business operations.

e

t.4 Anv dispute arising out of the audit plan, the conduct of the audit, or audit results shall be
Ived by the oversight committee of Commissioners. Decisions of the oversight committee of
o sners may be appealed to a committee of the chairs of the participating Commissions.

Owest may make management processes more accurate or more efficient to perform
vithout sacrificing accuracy. These changes are at Qwest’s discretion but will be reported to the
hdent auditor in quarterly meetings in which the auditor may ask questions about changes
in the Owest measurement regimen, The meetings, which will be limited to Qwest and the
endent auditor, will permit an independent assessment of the materiality and propriety of
any Owest changes, including, where necessary, testing of the change details by the independent
maditor. The information gathered by the independent auditor may be the basis for reports by the
independent auditor 10 the participating Commissions and, where the commissions deem 1t

fate, to other participants.

In the event of a disagreement between Qwest and CLEC as to any issue regarding the
v or integrity of data collected, generated, and reported pursuant to the PAP, Qwest

the CLEC shall first consult with one another and attempt in good faith to resolve the

If ap issue is pot resolved within 45 days after a request for consultation, CLEC and

+ mwy, upon a demonstration of good cause, (e.g., evidence of material errors or

hancies) request an independent audit to be conducted, at the initiating party’s expense.
dependent auditor will assess the need for an audit based upon whether there exists a

al deficiency in the data or whether there exists an issue not otherwise addressed by the
{ir plan for the current cycle. The dispute resolution provision of section 18.0 is available to

£

sarty questioning the independent auditor’s decision to conduct or not conduct a CLEC
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e emes causing audit initiation), (b) magnitude of any payment adjustments required and, (c)
wiether cost responsibility should be shifted based upon the materiality and clarity of any
vew non-conformance with measurement requirements (no pre-determined variance is
ropriate, but should be based on the auditor’s professional judgment). CLEC may not

st an audit of data more than three years from the later of the provision of a monthly

it statement or payment due date.

Expenses for the regional audit of the PAP and any other related expenses, except that
sich may be assigned under section 15.3, shall be paid first from the Tier 2 funds in the Special
i, The remainder of audit expenses will be paid one half from Tier 1 funds in the Special
{andd one half by Qwest.




#.

g

#h Commission chooses not to participate in the regional audit described in
4 it imay conduct an audit with the monies contained in the Utah Special Fund

he following:

The wudit shall be limited to (1) problem areas requiring further oversight as
specifically identified in a previous audit; (2) any submeasurements changed or
being changed fromi a manual 1o an electronic system; (3) any submeasurement
responsible for at least 20% of the payments paid by Qwest over the prior year.
and () whether Qwest is exercising due diligence in evaluating which, if any,
performance data can be properly excluded from its performance measurements.

The first audit pursuant to this section 15.3 shall be conducted no sooner than
twelve months after Qwest receives effective 271 authority from the FCC for the
state of Utah and may be conducted every twelve months thereafter. Any audits
conducted pursuant to this section 15.5 shall be conducted by the same auditor
retained to conduct the regional audit unless the Commission, for good cause (i.e..
conflict, price, integrity, or viability of the firm), finds the regional auditor is
uraceeptable.

No investigation or audit of any performance measurement shall be conducted
within 12 months of any audit of the same performance measurement or
submeasurement, including any audit conducted under the regional audit program
or by another state or by a CLEC so long as the results of the other audits are
made available to the Commission and the Division of Public Utilities and such
audit is applicable to Utah specific data. If any audit has been conducted but does
not include Utah specific data, the Commission may audit the performance
measurement to the degree necessary to verify Utah specific results without
duplicating relevant parts of the prior audit, unless the Cornmission finds the data
prodtuced by a performance measurement to be unreliable.

Any gudit conducted pursuant to this section must be designed and conducted to
specifically address the perceived problem or condition that triggers the audit.

No audit or investigation requested pursuant to this section 15.5 shall be
iu; plicative of any other audit. Any audit requested pursuant to this section shall
be coordinated with other audits including audits planned or conducted by the
regional audit program or pursuant to any other PAP, shall be planned and
conducted so as to avoid duplication and interference with Qwest’s ability to
comply with the other provisions of the PAP, and shall be of a nature and scope
that it can be conducted within the reasonable course of Qwest’s business. Qwest
shall not be required to audit more than three performance measurements at the
same time and Qwest’s resources shall be allocated first to any ongoing regional
audits,

SIX MONTH REVIEW



Every six (6) months, beginning six months after the effective date of Section 271

sl by the FCC for the state of Utah, Qwest, CLECs. the Commission, and the Utah
nof Public Utilities shall participate in a review of the performance measurements to

hether measurements should be added, deleted, or modified: whether the

able benchmark standards should be modified or replaced by parity standards: and

wiher 1o move 3 classification of 2 measurement to High, Medium, or Low, Tier 1 or Tier

The eriterion for reclassification of a measurement shall be whether the actual volume of

4 points was less or greater than anticipated. Criteria for review of performance

ments, other than for possible reclassification, shall be whether there exists an

o or fadlure (o capture intended performance, and whether there is duplication of

arement. Any reclassification of performance measurements must be approved

Any disputes regarding adding, deleting, or modifying performance measurements

resolved pursuant to a proceeding before the Commission and subject to judicial

O new performance measurements shall be added to this PAP that have not been

o 1 observation ag diagnostic measurements for 2 period of 6 months. Any changes

@it the six-month review pursuant to this section and as a result of a final non-appealable

sion shall upon finality apply to and modify this agreement between CLEC and Qwest.

t shall not be Hable for making any payiwents under the QPAP that result from changes
& pursuant to the preceding paragraph and section 16.3, that exceed 10% of the monthly
5 that Qwest would have made absent the effect of such changes as a whole. Such
et limitation shal] be accomplished by factoring the Payments resulting from the changes

wre that such payments remain within 10% of the payments Qwest would have made
nt such changes,

ESCALATION
ot the time the Commission conducts any six-month review, Qwest is making Tier |
surement payments that have reached the 6 month payment escalation level, as described
i 0.2 and Table 2 of thig plan, the Commission may consider whether the Tier 1
nent for any such measurements should continue 1o escalate beyond the six month payment

wientified in Table 2. The Commission shall base its decision on whether Qwest, through
le and prudent efforts, could have limited such payment and whether continued

.+

5 in the public interest, For those measures that the Commission decides payments
tate bevond 6 months, any escalated payments beyond 12 months shal] be deemed
ymens, payable to the state in accordance with section 7.3,

It the Commission determines that the payment levels for the specified performance
nents should continue to escalate, based on the criterion in section 16.2. Qwest shall add
enth to the 6 month Tier payment levels in Table 2 for each consecutive month of
ming performance. For payment levels that have escalated beyond 6 months there

£ stated payment de-escalation process based on consecutive months of
tormancee, as follows. For payment levels that have escalated 9 months or more,
smonths of conforming performance will reduce the payments to the 6-month leve]
Jonsecutive months of conforming performance, the payment level will reduce 1o

et
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vecifically provided by the accelerated payment de-escalation
: sealation shall oceur in accordance the ‘step down’

S

i accordance with this section, but which subsequently de-escalate
svel, would only be subject to further escalation beyond 6 months if
uon in a subsequent 6 month review in accordance with this section 16.3

ant to sections 16.2 and 16.3 shall be subject to and included in
shization of the 10% payment collar identified in section 16.1.

VOLUNTARY PLAN

pranee Assurance Plan

& voluntary offer 1o provide performance assurance. Nothing in the
£ sp-conformance of Qwest’s service performance with the
e AP shall be construed 1o be, of itself, non-conformance with the Act.

~ -

spressly provided in sections 12.2, 9.1.3 and 16.1, no changes shall

217 -



L PUBLIC UTILITIES COMMISSION
STATE OF SOUTH DAKOTA

)
ATA )
JUNTCATIONS |)  Docket No. TC01-165
TION 271 OF THE |) '
5 ACT OF 1996 ) CERTIFICATE OF SERVICE
)

“April, 2002, true and corrected copies of Qwest’s Submission of
: s that was filed with the South Dakota Public Utilities Commission
2. were sent to the following intervenors:

vin E-Mail and Overnight Delivery

% of the Midwest

via E-Mail and Overnight Delivery

via E-Mail and Overnight Delivery

via Overnight Delivery

via Overnight Delivery

Mary S. Hobson
Attorney for Qwest Corporation




Exhibit K
HFORMANCE ASSURANCE PLAN

emment, Qwest and CLEC voluntarily agree to the terms of the
ice Plan ("PAP™), prepared in conjunction with Qwest’s

- section 271 of the Telecommunications Act of 1996 (the
Istance service,

ered, self-executing remedy plan. CLEC shall be provided with
sable, Qwest does not provide parity between the service it

that which it provides o its own retail customers, or Qwest fails to
schimarks,

-
o

ction 7.0, i Qwest fails to meet parity and benchmark standards on
15, (west shall make Tier 2 payments to a Fund established by the

ssion or, if required by existing law, to the state general fund.

A
i sections 6.0 and 7,0 and Attachments 1 and 2. payment is generally on
i%, {i.¢,, a set dollar payment times the number of nen-conforming service
mance measurements which do not lend themselves to per occurrence
AL a per measurement basis, (i.e., a set dollar payment). The level of
upon the munber of consecutive months of non-conforming
sealiting payment the longer the duration of non-conforming

il be in conformance with the parity standard when service Qwest provides

ent 1o that which it provides (o its retail customers. The PAP relies upon

to determine whether any difference between CLEC and Qwest

ificant, that is, not attributable to simple random variation.

t when performance results for CLEC and for Qwest retail analogue
atis no greater than the critical z-values listed in the Critical Z-Statistical

< measurements that have no Qwest retail analogue, agreed upon
Benchmarks shall be evaluated using a “stare and compare”
1e benchmark is for a particular performance measurement is 95%
nance results must be at least 953% to meet the benchmark. Percentage
Husted to round the allowable number of misses up or down to the

ept when a benchmark standard and low CLEC volume are such that a

Page - 1




it be required to meet the standard and has not been attained.

q of whether Qwest meets or fails the benchmark standard
Its for the month in question, plus a sufficient number of
srmance result would not be required to meet the

e, namely the modified “z-test,” for evaluating the

:., Owest and CLEC service or repair intervals) or two

[ proportions), 1o determine whether a parity condition

] and the CLEC(s). The modified z-tests shall be

Fedata points are greater than 30 for a given measurement. For
high the number of data points are 30 or less, Qwest will use a

: thie statisticsl significance of the difference between Qwest and

mance when the monthly performance results for parity
‘m of means, percents, or proportions and at the equivalent
iHE muh that the calculated z-test statistics are not greater than the

i

ot in Table 1, section 5.0,

VErage or proportion

o even . )
Page - 2




¥ proportion

{1, nepe+ 1/n Owest )]

arhance for Qwest
reations or saniples used in Qwest measurement
rvations or samples used in CLEC measurement

ad 1o reported parity measurements that contain more than

]

i {west and CLEC performance, the above formula
icates a betier level of performance. In cases where a
h;.xnul of performance, the order is reversed, 1.e., McLec

xfmi«‘m% where the number of data points is 30 or less, Qwest will
' ‘or statistical significance. Permutation analysis will be
tc using the following logic:

s 'if: fﬁ‘l‘ the:: a“"mal arrangement of the data

g flc:r::tirxg, the remni.nmg data poims, (which is equal to the size
st data set or nowesT).

s the modified z-test score (Zg) for this sample.

5 the z-statistic for a permutation of the data is greater than

of the test, the hypothesis of no
shall be .05 when the critical z value 1s

IhL

sl {5 ';'}assscd
,45 2 ovalue 15 1.04.

1! be used 1o determine the critical z-value that is referred to in
womthly business volume of the CLEC for the particular
¢ which statistic test ng is being performed.

1 )
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TABLE 1: CRITICAL Z-VALUE

LIS Trunks, UDITs, Resale, All Other
UBL.-DS1 and DS-3
RN 1.643
1.645 1.645
30 2.0
2.7 2.7
3.7 3.7
; 4.3 43

individual month testing for performance measurements involving LIS
s-3 that are UDITs, Resale, or Unbundled Loops. The performance
d/e. OP-4d/e, OP-3, OP-6-4/5, MR-5a/b, MR-7d/e, and MR-8.

s Attachment 1. The payment amount for non-conforming service
#ir the designation of performance measurements as High, Medium. and
vof the non-conforming service condition as described below. Non-

en of Non-Conforming Measurements: The number of performance
are determined 1o be non-conforming and, therefore, eligible for Tier 1
Faecording to the critical z-value shown in Table 1, section 5.0. The
re the statistical standard that determines for each CLEC performance

2st has met parity, The critical z-value is selected from Table 1

, < volume for the performance measurement. For instance, if
for that month is 100, the critical z-value is 1.645 for the statistical
serformance measurement.

sy Y

oy

exceeding the critical z-value. Payments will be made on either a
wrement basis, depending upon the performance measurement,
specified in Table 2 below. The dollar amounts vary depending
nrmanee measurement is designated High, Medium, or Low and

Apan the number of consecutive months for which Qwest has not met the
:cular measurement.

Page - 4




st consecutive months of non-conforming service will be
calation of payments for every month of conforming
four consecutive monthly “misses” it will make payments
v 4 as shown in Table 2. If, in the next month, service
nent. A payment” “indicator” de-escalates down

sses the following month, it will make payment at the

s that is where the paymient “indicator” presently sits. If

ing month, it will make payments that escalate back to the

svel will desescalate back to the original month 1 level only

Ci

grement Caps,” payment to a CLEC in a single month

i Table 2 below for the “Per Measurement™ category. For
h\ wﬁ on Attachment 2 as “Performance Measurements
pmmcm to a CLEC will be the amount set forth in
i'ixllzei:?zt:d ‘per measurement.”

TABLE 20 TIER-1 PAYMENTS TO CLEC

Month 2 | Month3 | Month4 | Month5 | Month 6
and each
following
month

T$500 $600 $700 $800

$300 $400 $300 $600

- £100 $200 $300 $4060
“Month 2 | Month3 | Month4 | Month 5 | Month 6
and each
following

| month
1 850,000 | §75,000 ] $100,000 | $125,000 | $150,000
520,000 | 530,000 1% 40,000 |$ 50,000 | § 60,0600
510,000 ‘],m)O( 1% 20,000 | $ 25,000 | $ 30,000

L CP-4 performance measurements shall be relied upon for
ess vules, For purposes of calculating Tier 1 payments,
’ﬁ}xhw amdxe., that are later than the due date will have a
Iabl . The per day payment will be applied to any
xmdv is provided or the collocation installation is

’ da,{lkﬁ The calculation of the payment amount will be
£ per day payment amounts as specified in Table 3. Thus, for days 1

Page - 5
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‘or days 11 through 20, the payment is $300 per

CATHON PAYMENTS TO CLECS
etion Date | ~ Feasibility Study
$45/day
$90/day
$135/day
~ $180/day
$300/day

ore than 1,200, The payment shall be calculated by
s in which at least one payment was made to the
payment for the vear is less than the product of the
m asdditional payment equal to the difference.

. The determination of non-
,l.,‘, data for each Tier 2 performance
5 ¢ dmc,d n scLL ton 4.2 (for parity measurements)

pt that a 1.645 critical z-value shall be used for
-2, The critical z-value is the statistical standard
¢ measurement whether Qwest has met parity.

ent; Except as provided in section 7.4, Tier 2
| on the number of performance measurements
x c;'u‘live month, or if two out of three

ud have been missed, the second consecutive month
o ”*zcr{%arts and one month for Tier 2 measurements that
"avment will be made on either a per occurrence or per
pplicable to the performance measurement, using the dollar

. Except as provided in section 7.4, the doilar

gt pe‘;ﬁ{ff}:ﬁ'nlzmce measurement is designated High,




it 2 as “Performance
nent to the State in a single month
Measurement”™ category.

2 PAYMENTS TO STATE FUNDS

Lo ity

o)

S5 L A HEA

3
s
R

aremnent Payment: The following
derr pertormance results measured on a region-
formance standard, therefore, will result in a per
gion 14 states adopting this PAP. The

onds - Interconnect Provisioning Center
conds ~ Interconneet Repair Center

EMENT PAYMENTS TO STATE FUNDS

State Payment | 14 State Payment

51,000 ‘ $14.,000
S 10,000 $140,000
$20,000 $280,000
CRA0000 7T $420,000

7{"551’,()‘(.3(3 I $14.000




L see. 10 5 sec. §£5.000 $70.000
o] g sec. $10.000 $140,000
>10 sec. $15.000 $210,000

ot lower | $1,000 $14,000

S0 t0 30 $5,000 $70,000

‘:.e-:‘% 10 5% $10,000 $140,000
=507 $15.000 $210,000

o receive or administer Tier 2 pdymcnts 1he paymentq shall be made
ai tund or o such other source as may be provided for under state law.

tep Caleulation of Monthly Tier 1 Payments to CLEC

of the Critical Z-Values: Qwest shall identify the Tier | parity
aments thal measure the service plowded to CLEC by Qwest for the
il the critical z-value from Table 1 in section 5.0 that shall be used for
ical testing for each particular performance measurement. The statistical
seribed in section 4.0 shall be applied. For the purpose of determining
ach disnggregated category of a performance measurement is treated as
urement. The critical z-value to be applied is determined by the CLEC
Fof disaggregation or sub-measurement.

Measurements for which Tier 1 Payment is Per Occurrence:

e Measurements that are Averages or Means:

or each performance measurement, the average or the mean that would vield
ihe shall be caleulated. The same denominator as the one used in calculating

“the measurement shall be used. (For benchmark measurements, the
> shall be used,)

The percentage differences between the actual averages and the calculated

leulated. The calculation is % diff = (CLEC result — Calculated

el Value, The percent difference shall be capped at a maximum of 100%. In
31 pereent differences in sections 8.0 and 9.0, the calculated percent

4 at 100%,.

zach performance measurement, the total number of data points shall be
roentage calenlated in the previous step and the per occurrence dollar
I Payment Table shall determine the payment to the CLEC for each

Measurements that are Percentages
Page - 8




» The difference between the actual percentages for the CLEC and the
nlages s i ill be determined.

Perfismance Measurements that are Ratios or Proportions:

p 1 For cach performance measurement the ratio that would vield the critical z-
s calvutated. The same denominator as the one used in calculating the z-statistic
ement shall be used. (For benchmark measurements, the benchmark value shall

Vo For each performance measurement, the total number of data points shall be
he difference caleulated in the previous step, and the per occurrence dollar

kd

%

1 the Tier 1 Payment Table, to determine the payment to the CLEC for each
T brmance measurement,

—

rarmance Measurements for which Tier 1 Payment is Per Measure:

rformance measurement where Qwest fails to meet the standard, the

- shall be the dollar amount shown on the “per measure” portion of Table
10 CLEC.

Fow cach po

Step by Step Calenlation of Monthly Tier 2 Payments to State Funds

ton of the Critical Z-Value: Qwest shall identify the Tier 2 parity
mgasirements that measure the service provided by Qwest to all CLECs for the

sstion. The statistical testing procedures described in section 4.0 shall be applied,

1645 eritical z-value shall be used for all parity measurements but MR-2 and

sine 1 Tier 2 payments for performance measurements listed on Attachment
he current month, the following shall be determined. For Tier 2

Page - 9




that bave Tier | counterparts, it shall be determined whether Qwest missed the

nddard for three consecutive months, or if Qwest has missed the standard in

{ three conseeutive months for the 12 month period, for two consecutive months.

surements that do not have Tier 1 counterparts, it shall be determined whether

m performance standard for three consecutive months, or if Qwest has missed
} two out of three consecutive months for the 12 month period, for the

I any of these conditions are met and there are at least 10 data points for the

a Tier 2 payment will be calculated and paid as described below

inge in “uf*h ‘aucaecdmc' month until Qwest’s performance meets the applicable

.“m»dmg the Tier 2 pavmmt provision in section 9.1.2, 1f Owest’s

2113 Tier o3 pcrfurm‘mc«e memcs, discussed in section 9 1.2, such that
r 1 measurcments without a Lier 1 counterpart would be made with
! smh of numonformmg performance and payments for Tier 2
cmems with a Tier I counterpart would e made with respect to
m;* month of nonconiormmo performance. All other provisions in
iy, This modification shall be imited fo those performance
Tiere The pcrtentauc of noncenforming sub-measures was below 835%
mmmha whuh mvoked thls provision. I Qwest’s monthb Lomormmﬂ

Performance Measurements for which Tier 2 Payment is Per Occurrence:

erformince Measurements that are Averages or Means:

1 1: The monthly average or the mean for each performance measurement that
the ¢ritical z-value for each month shall be calculated. The same denominator as

tin ealeulating the z-statistic for the measurement shall be used. (For benchmark
o, the benchmark value shall be used.)

2+ The percentage difference between the actual averages and the calculatcd

x,h month shall be calculated . The calculation for parity measurements is °
average - caleulated average)/calculated average. The percent difference shall

1 maximum of 100%. In all calculations of percent differences in section 8.0 and

- caleulated percent difference is capped at 100%

For gach performance measurement, the total number of data points each
- multiphed by the percentage calculated in the previous step. The aver age for
cunded 1o the nearest integer) shall be calculated and multiplied by the result

Page - 10




ar amount taken from the Tier 2 Payment Table to determine the
gach nop-conforming performance measurement.

urements that are Percentages:

¢ each performance measurement, the monthly percentage that would yield
t 1 montly shall be calculated. The same denominator as the one used

iz Tor the measurement shall be used. (For benchmark
: henchmark valoe shall be used.)

e between the actual percentages and the calculated percentages
srforming months shall be calculated. The calculation for parity
CLEC result ~ calculated percentage). This formula shall be

value is indicative of poor performance. The formula shall be
formance is indicative of good performance.

b performance measurement, the total number of data points for each
altiplied by the difference in percentage calculated in the previous step. The
woriths ghall be caleulated (rounded to the nearest integer) and multiplied by
currence dollar amounts taken from the Tier 2 Payment Table to

went w the State.

ce Measyrements that are Ratios or Proportions:

gach performance measurement, the ratio that would yield the critical z-
fall be caleulated. The same denominator as the one used in
e for the measurement shall be used. (For benchmark measurements,

« shall be used)

ference between the actual rate for the CLEC and the calculated rate
m-conforming three-month period shall be calculated. The

(> rate - calculated rate). This formula shall apply where a high

{ poor performance. The formula shall be reversed where high

s indiciive of good performance.

¢ 2ich performance measurement, the total number of data points shall be
ifference calculated in the previous step for each month. The average for
lewlated (rounded to the nearest integer) and multiplied by the result
dollar amounts taken from the Tier 2 Payment Table to determine the

%,

seasurements for which Tier 2 Payment is Per Measure:

ranee measurement where Qwest fails to meet the standard, the
fund shall be the dollar amount shown on the “per measure” portion of

Page - 11




s for failure to meet the parity or benchmark standard for the qualify ing

2 sub-measurements. The qualifying sub-measurements are the UNE-P (POTS),
ke, and ADSL qualified loop product d1sagcreaauon of OP-3, OP-4, OP-5, MR-3,

, ,md "vﬂim Ii Lhe atvgregatc monthly CLI’L volume is qreater than 100, the

, ayuu*’lzu v olumcs of CLE Cs pammpalmx_ in the PAP. In the event Qwest
t the applicable performance standards, a total payment to affected CLECs will
4 m accordance with the high, medium, low designation for each performance
see Attachment 1) and as described in section 8.0, except that CLEC aggregate
will be used. In the ev ent the calculated total payment amount to CLECs is less than
1 mimmum payment of $5,000 shall be made. The resulting total payment amount to
»will be apportioned to the affected CLECs based upon each CLEC’s relative share of
ber of ol service misses

i (0)-month reviews, Qwest will consider adding to the above list of
wertormance sub-measurements, new products disaggregation representing new
=2 entry into developing markets.

1L Pavment

1¢ pi rf 'rmance measurement report for th month for which pavmx.nt 18 Dunﬁ
1 pay interest on any late payment and underpayment at the primeState of

jttdur&mt interest rate, as repestedfound in the-Wall Street-JowmnalUtah Code Utah Code
5-1-4, " On'any overpayment, Qwest is allowed to offset future payments by the
erpayment plus interest at the primeUtah post judgment interest rate.

vivinent 1o CLEC shall be made via bill credits. Bill credits shall be identified on a

ermat substantially similar to that distributed as a prototype to the CLECs and the
g, 1o the extent that a monthly payment owed to CLEC under this PAP exceeds

‘od 10 Qwest by CLEC on a monthly bill, I, Qwest will issue a check or wire

i the amount of the overage. Payment to the State shall be made via check

s

Upon the execution of 2 memorandum of understanding with the Utah
Liab “vp&‘t‘mf Tund and a Utah Discretionary Fund shall be created Tor the
—;W*ﬁé! Danl mf Al n‘nﬂ@n;\nr‘nnx rn\r]nrn and augil Cosls-as oqg@;ﬁ{_‘ipurl yoses and in

Page - 12




y ﬂ»éwmupa%m—@%w-ndwé@% e-dis
N %\\ 46 [{nmw&méﬁr@%%mm

{15 XJ thm ag;a.mst the iunds shall be presented to the
5] v};}_bb_ﬂn responsibility of the Utah Commission.

FYE CEOPOW

22tk

“;, pmmu is or ‘,) “)ﬁ% of all Txer 2 pdvmcnts Qwest shall &epom
payment mm ﬂu: U mh Dlscrctmnan Fund he cosicosts of the escrow

b h&}m%&-@&%%%@l@%&g&ymﬂaﬂd—sh@-b@
F es-and-shall-betheresponsibilitvofthe regional audit

5.@ m' audit costs associated with a state audit pursuant to

es incurred by the Commission in participating

epional review of the PIDs. Disbursements from the Utah Special

Tier 2 funds and second from Tier 1 funds. Not less—tTmTevery two

4 tu'txmc ()f ;mv anmnl ‘mdnt descrlbed in section 15.5, a transfer of
41 13’3&@'&(]0!}3?‘\ Fund to ﬂle Utah ‘%pccxal Fund sh‘nll be allowed in

Page - 13




s b oand Tier2 p ayments

nstcutwe v -month pcuod beginning with the effecme
4 Tg_)l"ﬁn ye ar”) The amount of this initial annual cap
bt f im %M@MWUWO (36}4% of the T999 Utah ARMIS Net
1 s-adiush saitted pursuanigiven plan year,
}mc pdvments in excess of the initial annual cap, as
<l?wut 1N 1o event shall the annual payments exceed
ht W‘F‘)‘Wm& Utah Net Return, or 536, 000,000. CLEC
SBth %thew prm isions will result in a maxinum annual cap that
wte tatal of Tier | liquidated damages, including any such damages
5 Agreement, any other interconnection agreement, or any other payments
e underlving activity or omission under any other contract, erderorsale-and

ais or payments made by Qwest for the same under] lying activity or omission
ofitract, order or rule,

uhnnﬂ AL PR L T ]-\n n’\nnnnrnr‘ 1o ]’10 ordeprs ad10.20%, A£.1000 ABRNITIQ
: e Gz o 2 e AT TR T e e o s AT AV B

:'w;.h.;l%ul:zm H the initial procedural cap efaamaripum of 4 pereentape
in 12,1, or any %WM—PG&G@Q}SJJ&U-@MM
1 by the Commission #pursuant to this section which is
4 mmm cap (“existing mp ), is c\cecded-w-&m—eeﬂs@em
why-thdl-ramied percentor more pr : - Or IS projected to be
i’ze ¢ d uhm plan year, Qwest may file a petmon with the
el mi-&ccluno l‘LllLf from making payments in excess of the
ap, Upon ()west ﬁlmn, the Commission shall initiatc an
_‘ deter mmc whethcr and to ‘what extent Qwest should be
avHICNTs (N cxc 288 of thc (,\lStan cap (but not to exceed the 44%
m!l» not be rcqun ‘ed to make p‘wments In excess of the exadence
uimg, the ()utcmne of the pmceedmg before the Commission. The
: a public inferest standard in deciding whether to raisc the existing
: U r'eld {0 male “saymentq in excess of the cxisting cap only if the
cﬂw c\pcdlteu proceeding, that the public infercst requires the
,d In m«lkmg its dctcrmmatlon on whether the public inferest
i, one of the Lommlsqwn $ primary considerafions in raising or
mn'g cap shall be whether Qwest could have remainad A-the
igh ¥ cmah}e and prudent efforts. In such a roceedmn, Qwest shail
ng that it could nof have remained below the existing cap
Te"and prudent effor Trand{bythe Commissionhasmade Ifthe
nines ‘thdl Qwest should make payments in excess of the existing cap,
{ to maKc any and all pavments that determination-afier having

nj;{ !I\s‘ u\(lntc r\{ mxrhh.‘ A FOOL-Causs "\ﬂf\]\IQPC ahel 1'\1/\1!1&( da A
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;;.mmw,xm ¢ suspended 'mth mtermt and contmue to mahe

i ; kcﬁiiél' 1 .md Elcr 2 pa‘/mentq under the p!an
v ‘r* up m an an‘nual <ap of 44% 0T 1999 ARMIS Utah Net

SEnenteass.g reentage ,»mmgbelmiﬁ-th@«@-a-p-aﬂ%
3L w,mmm%nwmmmp@mmm
3 ;‘mm%ws-mﬁ;wle-&@uawhd@sal@%m

cached, each CLEC shall, as of the end of the plan year, be
ne percentage of its total ca]culakd Tier 1 payments. In order to
oof the annual eap, the percentage equalization shall take place as

haeh any month’s total year-to-date Tier 1 and Tier 2 payments

» menthiy eap {defined as 1/12™ of the annual cap times the cumu]ame
fe shall be caleulated and apportioned between Tier 1 and Tier 2

2 zlwi each bore of total payments for the vear-to-date. The Tier |
hi of this caleulation shall be known as the © ‘Tracking Account.”

apportionment shall be debited against the monthly payment due to each

o the year-to-date payments received by ca-ela;hgeach the percentage
the required total Tier 1 amount,

B

;A mc‘mm shall be apportioned among all CLECs so as to provide each
centage of its total year to date Tier 1 payment calculations.

shall take place in the first month that the year-to-date total Tier ]
¢ expected 10 exceed the cumulative monthly ¢ cap and for each month

i}x_u& shall recover any debited amounts by reducing payments due to
nonth and any succeeding months, as necessary.

...;..«
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sall not become available in the State unless and until Qwest receives
I sthority from the FCC for that State.

£ will not be lable for Tier 1 payments to CLEC in an FCC approved state until
has approved an interconnection agreement between CLEC and Qwest which

xtent that non-conformance for that measurement was the result of any of the
¥ with regpect to performance measurements with a benchmark standard, a Force

ral or state Jaw; an act or omission by CLEC that is in bad faith.
ith conduct include, but are not limited 1o: unreasonably holding service
splications, “dumping” orders or applications in unreasonably large batches,

ceasts are explicitly required by the SGAT; 3) problems associated with third-
r equipment, which could not have been avoided by Qwest in the exercise of

- than three times within a calendar year. If a Force Majeure event or other
ent recognized in this section merely suspends Qwest’s ability to timely perform
et 1o a performance measurement that is an interval measure, the applicable
i which Qwest’s compliance with the parity or benchmark criterion is measured
ted omy an hour-for-hour or day-for-day basis, as applicable, equal to the duration
Vet

Jwest will not be excused from Tier 1 or Tier 2 payments for any reason except as
Section 13.0. Qwest will have the burden of demonstrating that its non-

ith the performance measurement was excused on one of the grounds

{inthis PAP. A party may petition the Comumission to require Qwest to deposit
PAYIENIS Inlo an escrow account when the requesting party can show cause, such as
wided in the Uniform Commercial Code for cases of commercial uncertainty.

ithstanding any other provision of this PAP, it shall not excuse performance that
mably have been expected to deliver assuming that it had designed,

fed, provisioned, and otherwise provided for resources reasonably required
able volumes and patterns of demands upon its resources by CLECs.

:st's agreement to implement these enforcement terms, and specifically its
1o pay any “liquidated damages” or “assessments” hereunder, will not be

: nission against interest or an admission of liability in any legal,
or otler proceeding relating in whole or in part to the same performance.
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may not use: 1) the existence of this enforcement plan; or 2) Qwest’s payment
idated damages” or Tier 2 “assessments” as evidence that Qwest has

in the provision of any facilities or services under Sections 231 or 252. or has
iy state or federal law or regulation. Qwest’s conduct underlying its performance
srres, awever are not made inadmissible by its terms.

By aecepting this performance remedy plan, CLEC agrees that Qwest’s performance
pett to this remedy plan may not be used as an admission of liability or culpability for
tian of any state or federal law or regulation. (Nothing herein is intended to preclude
froan introducing evidence of any Tier 1 “liquidated damages” under these provisions
: purpose of offsetting the payment against any other damages or payments a CLEC
scover.y The terms of this paragraph do not apply to any proceeding before the
ssion or the FCC to determine whether Qwest has met or continues to meet tl;e
trements of section 27) of the Act.
By ineorporating these liquidated damages terms into the PAP, Qwest and CLEC

2 this PAP agree that proof of damages from any non-conforming performance

nent would be difficult to ascertain and, therefore, liquidated damages are a
Ble approximation of any contractual damages that may resul: from a non-con forming
e measurement. Qwest and CLEC further agree that Tier 1 payments made
nt o this PAP are not intended to be a penalty. The application of the assessments and
s provided for herein is not intended to foreclose other noncontractual legal and non-
mrstuad regulatory ciaims and remedies that may be available to a CLEC.

This PAP contains a comprehensive set of performance measurements, statistical

togies, and payment mechanisms that are designed 1o function together. and only
nintegrated whole., To elect the PAP, CLEC must adopt the PAP in its entirety,

its interconnection agreement with Qwest—Bi-electing in liev of other alternative

standurds or relief. Where alternative standards or remedies for Qwest’s wholesale

ance éw}j yiwaixfable under th@-MBrules, orders, or contracts, including

o agreements, CLEC swaives acauses-ofaction based opa contractual-theoyy

vill e Timited to either PAP standards and any-right ofreconeryunderany

it oF thié»éit}ﬁnd'ards and remedies available under rules, orders or contracts

s choice of rémedies shall be specified I it interconnection agreement,

;{;*uj'vcﬁtShs’!ﬁ be entitled to seek an offset against any recevery by CLEC under
miractual theory of hability (including buf not Limited to a-regulatonrule oy

g antitrust clairns)&%@@w@%%%&@mg-@e

sibpaatyyal gl s
Bkt el R0,

ot lial iy (eximn thouolb it e sanuaht thranah W elataValalitawstatab el
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ie-arenade-underthic RAR, Quest may-affset-the-awardsuith-amounts naid uade:
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kibize, MNothing in this PAP shall be read as permitting an offset related to Qwest payments
we to CLEC or third-party physical damage to property or personal injury.

and me@msrmmthen dnpute the payments i@;beiore the
B3 QM est can show that the paymenis relate to the same underlying

HEUARLLG, it may retain the Lier 2 payments and any Commission
Sl Lmé%lntez est 'mcrued on such payments.

snever a Qwest Tier 1 payment to an individual CLEC exceeds $3 million in a
t may commence a proceeding to demonstrate why it should not be required to
sount in excess of the $3 million. Upon timely commencement of the proceeding,
{ pay the balance of payments owed in excess of $3 million into escrow, to be held
¢ pending the outcome of the proceeding. To invoke these escrow provisions,
1 file, not later than the due date of the Tier | payments, its application. Qwest will
rden of proof 1o demonstrate why, under the circumstances, it would be unjust to
make thL payments in excess of §3 million. If Qwest reports non-conforming
~LEC for three consecutive months on 20% or more of the measurements
and has incurred no more than $1 million in lability to CLEC, then CLEC
similar proceeding. In any such proceeding CLEC will have the burden of
rate why, under the circumstances, justice requires Qwest to make payments
%hz. amount caleulated pursuant to the terms of the PAP. The disputes identified
shii] lx resolved in a manner specified in the Dispute Resolution section of the

rmance for the measurements identified in the PAP by the last day of the

¢ the maonth for which performance results are being reported. However,

| have a grace period of five business days, so that Qwest shall not be deemed out
ce with its reporting obligations before the expiration of the five business day

: (,,} xmt wi H co lt,ct analx ze, and zeport performance data for the measur ements

: u{i 1,11; (_f.L L:C S raw data, or any subset 1hereof, will be tra.nsmltted: wnhout
in a mutually acceptable format, protocol, and transmission medium.

i mm!m are being raporte.d. However, Qwest shall have a grace period of
avs, so that Qwest shall not be deemed out of compliance with its reporting
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ave the expiration of the five business day grace period. Individual CLEC
ioating CLECS will also be available to the Commission upon request. BY
¥, CLEC consents 10 Qwest praviding CLEC's report and 1aw data to the
Jom, Pursuant 10 the terms of an order of the Commission, Qwest may provide
1ata that relates 10 the PAP, provided that Qwest shall first initiate any
-psgury 10 protect the confidentiality and to prevent the public release of the
5 pending any applicable Commission procedures and further provided that Qwest
otice as the {ommission directs to the CLEC involved, in order to allow it to
progedures 10 (heir completion. Data files of participating CLEC raw data, Of

af, will be {ramsmitted, without charge, 10 the Commission in a mutually
1t. protocol, and transmission form.

oy e ovent Jwest does not provide CLEC and the Commission with a monthly
A the month f ollowing the month for which performance results are
Oynwest will pay Lo the State a total of $500 for each business day for which
arts are 6 o 10 business days past {he due date; $1 ,000 for cach business day
\ce reports are 1 1 to 15 business days past the due date; and $2.000 for
¢ which performance resulis are more than 15 business days past the due
ave on tme but are missing performance results, Qwest will pay to the State a
15 of the late report amount for each missing performance measurement,

of the full late report amount. These amounts represent the total payments for
Gyrmance measurements or missing any report deadlines, rather than a payment
Priar to the date of a payment for late reports, Qwest may file a request for a
ment, which states the reasons for the waiver. The Comumission may grant
thie waiver, Or provide any other relief that may be appropriate.

14 Tothe extent that Qwest recalculates payments made under this PAP, such

ars shall be limited to the preceding three years (measured from the later of the

Lol @ monthiy eredit statement OF payment due date). Qwest shall retain sufficient
temonstrate fully the basts for its calcul ations for long enough to meet this
 recatonlation obligation. CLEC verification of recalculation efforts should be made
by ¢ mg';rzxtxpctxmnc@us}y with Qwest measurements. In any event, Qwest shall

e records ina readily useable format for one year. For the remaining two Years.
may be retained in archived format. Any payment adjustments ghall be subject to
Fate PrOVISIONS of section 11.1.

yniegrated Audit ?mgram/lnvesﬁgatiﬁns of Performance Results

of the PAP shall be conducted in a two-year cycle under the auspices of the
AIHISSIONS 1N accordance with a detailed audit plan developed by an
apditor retained {or a two-year period. The participating Commissions shall
dent auditer with input from Qwest and CLECs.

wing Commissions shall form an oversight committee of Commissioner:

independent auditor and approve the audit plan. ADY disputes as 10 the
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¢ quiditor or the scope of the audit shall be resolved through 2 vote of the chairs of the
nating %mm;;q;&s‘i-%ﬁﬁmmissions pursuant to Section 15.1.4.
R e

112 The andit plan <hall be conducted OVET TWO years. The audit plan will identify the
merfornante measurements 10 be audited, the specific tests to be conducted. and the
s conduet them. The audit plan will give priority t0 auditing the higher risk areas

fied i the OSS report. The two-year cycle will examine risks likely to exist across that
ot and the past history of testing. in order to determine what combination of high and

& moderate areas of risk should be examined during the two-year cycle. The first vear of
evele will concentrate on areas most likely to require follow-up in the second year.

The andit plan shall be coordinated with other audit plans that may be conducted by
» compmissions so as 1o avoid duplication. shall not impede Qwest’s ability 0
wwith the other provisions of the PAP and should be of a nature and scope that it can
cred iwaw:daa@@g@gistem with the reasonable COUTSe of Qwest's business

23N

{4 Agy dispute arising out of the audit plan. the conduct of the audit, or audit results
41l be resolved by the gversight committee of Commissioners. Decisions of the oversight
winee of Commissioners may be appealed to a committee of the chairs of the

nating Comumissions.

{Jwest may make management processes more accurate o1 more efficient to perform
aerificing accuracy. These changes are at Qwest’s discretion but will be reported 10
pendent auditor in quarterly meetings in which the auditor may ask questions about
made in the Qwest measurement regimen. The meetings, which will be limited to
and the independent auditor, will permit an independent assessment of the materiality
jety of any Qwest changes, including, where necessary, testing of the change details
wdependent quditor. The information & thered by the independent auditor may be the
¢ for reports by the independent auditor to the participating Commissions and, where the

issionscommissions deem it appropriate, o other participants.

(5% lnthe event of a disagreement between Qwest and CLEC as 10 any 15sue regarding
euracy or integrity of data collected, generated, and reported pursuant to the PAP.

¢ and the CLEC shall first consult with one another and attempt in good faith to resolve
s¢. 1fan issue is not resolved within 45 days after a request for consultation, CLEC and
4 @y, upon a demonsiration of good cause, (e.g., evidence of material errors of
spancies) request an independent audit 10 be conducted, at the initiating party s SXpense.
dependent auditor will assess the need for an audit pbased upon whether there exists @

A1 deficiency in the data or whether there exists an issue not otherwise addressed by the
ws for the current cvcle. The dispute resolution provision of section 18.01s available
wriy questioning the independent auditor’s decision 10 conduct or not conduct CLEC
1 andit and the audit findings, should such an audit be conducted. An audit may not
& unil dispute resolution 1s completed. Audit findings will ‘nclude: (a) general
abitity of findings and conclusions (ie., relevance 10 CLECs or jurisdictions other than
ausing mﬁ-g}gg initiation), (b) magnitude of any payment adjustments required

i

Page - 20




(¢ whether cost regponsibility should be shifted based upon the materiality and clarity of
¢ non-conformance with measurement requirements (no pre-determined variance 15
cate. but should be based on the auditor’s professional judgment). CLEC may not

+ an pudit of data more than three years from the later of the provision of a monthly
ement or payment due date.

Expenses for the regional audit of the PAP and any other related expenses, except
which may be ass;igl‘\ﬁiﬁﬁ"éfsecﬁon 15.3, shall be paid first from the Tier 2 funds in the
i Fund. The remainder of the-audit expenses will be paid one half from Tier 1 funds in
il Fund and one half by Qwest.

jta sion chooses not to p articipate in the regional audit
e ions 15.0-15.4 it may ——uct an audit with o monies contained in the
, i ) uct an AUCE 2

‘"7*?*”“'4;"_.;:*‘%"“"" —
[Fund pursuant to the following:
nd pursuant 19 - - ollowing:

¥
wawawawa prktls

The audit shall be limited to (1 roblem areas re uiring further oversight
Iy {dentilied in a previous audil; (2) an

4 suﬁmeasurements
“hanged or bemg changed Irom a manual {0 an € cctronic systems (3) any

: onic SySters A2 = .

§§gglf_:§§nremem responsible for at Toast 207 of the pa “ments paid by
Qwest over the prior year, whether Qwest 1S exeraising due

diligence 1o eva uating which, ii 2B} ormance data can Ge properly
ewcluged from 1ts erformance measurements.

MQMM
s -

Ice MLast - —————
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The first audit pursuant {0 ¢his section 15.5 shall be conducted no seoney
thap twelve ) &ontﬁs after Qwest receives €1 T anthority from (e
FCC for the —iate of Utah and may be £ob —cied cvery twelve montis
i;‘»f{ércal%gl}ny audits conducte pursuant to this secuen 13.0 812
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15 e et investigate-any-second consecutive-Tierlmissie-determine

No aundit or investigation re uested pursuant to this section 15.5 shall be
ciuphc.mve of any other audit. Any audit requested pursuant to this
section shall be coordinated with other audits including audits planned or
condmted by the cause-olthemissregional audit program or pursuant 0
any other PA,P shall be planned and toidenntzconducted so as fo avoid
JIMWMmH and interference with Qwest’s ability to comply with the other
provisions provisions of the acionneededinorderto-meetl AP, and shall be of a

iz itz

nature and scope that it can be conducted within the standard-setforthin
Q%-.rmmnablc course of Qwest’s business. Qwest shall not be required to
audit more than three performance medquremems—-l-e-ﬂ-@—exm

';*ﬁ* 4%%@“;”3%:‘ that-a 1 ECaas nnc}-\nﬁmh]n mn hple-nr 15 F"n't for
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at the same time and QWLst’“
resources qhall be allocated ﬁrst to any ongoing regional audits. —Fordihe
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16,8  Reviews

Every six (6) months, beginning six months after the effective date of the-fzst-Section
wal by the FCC efeneoffor the states-that pasticipated-inthemulu-state DP-AE
gk “"f"wwm%of Utah, Q\\ cst, CLECs. the Commission, and the (;@&nwm[ tah
f thesePublic siateUtilities shall participale 1l @ copmeR-TeView of the
nee measnrements 16 determine whether measurements should be added, deleted. or
1ot whether the applicable benchmark standards should be modified or replaced by
v standards: and whether to move a classification of a measurement to High, Medium. or
Workioy Tier | toor Tier 2. The criterion for reclassification of a measurement shall be
: "wr ﬂn actual volume of data points was less or greater than anticipated. Criteria for
- of performunce measurements, other than for possible reclassification, shall be
er lhch .vists an omission or failure to capture intended performance, and whether
nphwzmu of another measurement. The fisst-si-month-period-will-begin-upon-the
ravalAny reclassification of performance measurements must be approved by
et fnnﬂw ln;nn ir\r ﬂ-mf nnrhmﬂqr state. MMMW
L-GneeptibatAny chsputes astowhethernewreoarding adding, deleting, or
performance nmasurements.sh@uld.ba-adMBa T he resolved byone-arbiraben
padusted-pursuant to secionS-18-3-0fa proceeding befo . the SGAT-
m}mssmn and subject fo judicial review. No new performance measurements
‘ddﬂd |13 thm PAP that have nof been subject to observation as diagnosiic
m‘t fm* i permd of 6 months. Any changes made af the six-month review
th ‘;u.imn ‘md as a resulf of a final non- —appealable decision shall bmd_lg_o_
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Homeverincluded in the ev eEex j that StateRAR shall-be

in section 16.1.

B o ———

s-calculation and application of the 10% payment collar ider ’flﬁeti

17.0  Voluntary Performance Assurance Plan

This PAP represents Qwest’s voluntary offer to provide performance assurance. Nothing 1n
the PAP or in any conclusion of non-conformance of Qwest’s service performance with the
standards defined in the PAP shall be construed t0 be, of itself, non-conformance with the

Act. Except for those changes expressly provided in sections 12.2, 9.1.3 and 16.1, no
f’;i},ﬁﬁﬁ?ﬁéh@l! be made {0 this OPAP. ' T

18.0  Dispute Resolution

For the purpose of resolving disputes over the meaning of the provisions of the PAP and how
they should be applied. the dispute resolution provisions of the SGAT, section 5.18, shall
apply whether the CLEC uses the SGAT in its entirety or clects to make the PAP part of its
interconnection agreements (i.e., the unique dispute resolution provisions of interconnection
agreements should not apply).
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3 is limited to PO-3a-1, PO-3b-1, and PO-3¢.

D00 is iin_cluided with PO-7 as two “families:” PO-62/PO-7a and PO-6b/PO-Tb. Measurements
sin each family share a single payment opportunity with only the measurements with the highest
pent being paid.

P is included with OP-6 as five “families:” OP-4a/OP-6-1, OP-4b/0OP-6-2, OP-4¢/OP-6-3.
(YP-6-4, and OP-4e/OP-6-5. Measurements within each family share a single payment

.

ity with only the measurement with the highest payment being paid.

LS

T PUrposes of the PAP, OP-62 and OP-6b will be combined and treated as one. The combined
hafy hireaks down 10 OP-6-1 (within MSA), OP-6-2 (outside MSA). OP-6-3 (no dispatch) OP-6-4
axe 1, and OP-6-5 (zone 2). '
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Agtschment 2: Performance Measurements Subject to Per Measurement Caps

“Fime to Provide Recorded Usage Records — BI-1 (Tier 1/Tier 2)
] couracy — Adjustments for Errors — BI-3 (Tier 1)
“ompleteness — BI-4 (Tier 1/Tier 2)
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